HUMAN RIGHTS QUARTERLY

Un-Just War Against Terrorism and the
Struggle to Appropriate Human Rights

Tom Farer*

ABSTRACT

Although there are compelling reasons not to define the struggle against
mega-terrorism as a “war,” for purposes of moral evaluation of defensive
measures, Just War standards provide an essential second line of defense
for human rights norms as well as a counsel of strategic prudence. Tak-
ing the sum of its policies in the wake of 9/11 it is evident that the Bush
administration has failed to satisfy those standards even as it continues the
effort of the American Right, launched during the administration of Ronald
Reagan, to appropriate human rights for their purposes.

I.  HUMAN RIGHTS AND POLITICAL STRUGGLE IN THE UNITED
STATES: A HISTORICAL INTRODUCTION

A. Human Rights, Liberalism, and the Democratic Party

Whenever a phrase acquires the power to mobilize public opinion, competi-
tors in a democratic electoral system will struggle, within the broad limits
of their respective political identities, to appropriate it. Since the mobilizing
power of a phrase lies in its capacity to evoke without benefit of discussion
and argument intense feelings of affection or revulsion toward some group
of people or some event, institution, or transaction in the world of brute
fact, then, assuming equal access of contending forces to the media of com-
munications, with respect to any given symbol the struggle for appropriation
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ought to be unequal. Why? Because in general the values, interests, identi-
ties, and related policies evoked by a symbolically resonant phrase are the
values, interests, identities, and policies that differentiate political factions.
Therefore, a symbol that summarizes a set of values and interests will nor-
mally coincide more closely with the political program and identity of one
faction than with those of its principal political antagonist.

So one would expect the Democratic Party and the liberal elites that
support and in part lead it to enjoy an inherent advantage in any competi-
tion to capture “human rights” for electoral advantage. After all, a defining
feature of the political Right (indeed the origins of a political discourse
organized around the right-left dyad) is defense of received authority with
its hierarchy of status, opportunities, privileges, and obligations. Conversely
the discourse of human rights, the idea that every human being simply by
virtue of being alive is owed certain duties corresponding to irreducible rights
coincides temporally with the great assaults on established religious and
hereditary secular authority in the West, beginning with the American and
French revolutions. Moreover, by the nature of its core claim about the equal
entitlement of all human beings, human rights discourse is cosmopolitan in
character. The political Right is particularistic, privileging members of some
limited scheme of cooperation, generally the nation.

Alongside and substantially overlapping the discourse of human rights as
it developed over the last two centuries has been the discourse of liberalism.
Liberalism as a creed justified and inspired an assault on inherited authority,
initially the authority of the state, particularly states without electoral legiti-
macy, to inhibit individuals in the pursuit of their interests and dreams. As the
political economy of modernization concentrated increasing power in private
actors, principally limited liability corporations, liberalism correspondingly
expanded its concerns beyond the state to encompass all concentrations
of power threatening to individual freedom, an expansion that the Right
resisted. In addition, paralleling the logic of human rights, liberalism has
been relatively cosmopolitan in its sympathies, inspiring efforts to enhance
international cooperation and to reduce the role of force in international
affairs. The sum of the matter, then, is that over time international law (as
a restraint on state power), human rights, humanitarianism, and liberalism
bonded symbolically.!

B. Human Rights and the Republican Party:
The Neo-Conservative Move to Co-opt Human Rights

Initially there was no serious competitive effort from the Republican Party
to appropriate human rights to its ends. During the first three decades of

1. See PauL BermaN, TERROR AND LiBeraLism 193 (2004).
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the Cold War, insofar as foreign policy was concerned, the Party was led by
devotees of Realist political theory, the theory that reduces international rela-
tions to a Machiavellian interstate struggle for power in which claims rooted
in moral principles merely cloak the impulse to dominate. To be sure, even
the most ardent practitioners of realism, Richard Nixon and Henry Kissinger,
imagined themselves as agents of moral ends, a conviction fed intravenously
into the bloodstreams of American leaders by the original conviction of
American Exceptionalism.? Such an unpacking of ends and means is not,
however, peculiar to Americans. After all, Machiavelli himself saw strategic
cynicism as a means to the ideal of Italian unity.> But however committed
in their minds to normative ends, Nixon and Kissinger ferociously resisted
restraints on such means as they found efficient and made little effort to
conceal their contempt for advocates of moral inhibition in the conduct of
foreign policy.* Consistent with that view of their stewardship of American
interests, they colluded in the destruction of a democratic government in
Chile> and made a de facto alliance against the Soviet Union with one of
the great killers of the twentieth century, Mao Tse-Tung.®

It was explicitly in opposition to the Kissingerian style of foreign policy
that Jimmy Carter waged his successful 1976 campaign for the US presidency
against Gerald Ford” and to a modest extent, but an extent far greater than
any predecessor, actually conducted foreign policy, particularly in relation to
Latin America.® In doing so he enraged right-wing publicists® who accused
him of undermining friends of the United States—like the Nicaraguan Dicta-
tor, Anastasio Somoza, and the Shah of Iran—by inhibiting their instinct to
repress ruthlessly, by challenging, however implicitly, their legitimacy, and,
ultimately, by failing to stiffen their resolve to persist. As a result, right-wing
publicists argued, these autocrats notionally capable of democratic evolu-
tion had been replaced by enemies of the United States with totalitarian

2. See, e.g., WaLTER RusseLL MEADE, SPEciAL PRovIDENCE: AMERICAN FOREIGN PoLicy anp How it CHANGED
THE WoRLD 132-217 (2001). See also American ExceptionaLism anD Human RigHTs (Michael
Ignatieff ed., 2005) (see especially the essays by Michael Ignatieff, Stanley Hoffman,
and John Gerard Ruggie). Compare Watter McDoucaL, Promisep Lanp, CrusADer STaTe: THE
AMERICAN ENCOUNTER wiTH THE WORLD SiNce 1776 (1997).

3. “So it is necessary for a ruler, if he wants to hold on to power, to learn how not to be
good, and to know when it is and when it is not necessary to use this knowledge.”
Niccoto Macriavertl, Te Prince 48 (David Wootton ed. & trans., 1994).

4. See Christopher Hitchens, The Case against Henry Kissinger, Hareer’s, Feb. 2001, at

37.

5. See KatHryN Sikkink, Mixep SiaNats: U.S. Human RicHts Policy anp Latine America 107-10
(2004).

6. See MARGARET MacmitLaN, NixoN AND Mao: THeE Week THAT CHaNGED THE WoRLD (2007).

7. See Manoj K. Joshi, The “Human Rights Phase” of American Foreign Policy, 10 Soc.
Scienmist 38 (1982).

8.  See SikkiNk, supra note 5, at 121.

9.  See, e.g., Jeane Kirkpatrick, U.S. Security and Latin America, ComvenTary, Jan. 1981, at
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agendas.' Thus Carter’s policies were a setback for human rights (as well
as US national security) both in those particular contexts and in the world
at large, since any shift of political allegiance away from Washington in any
country, large or small, correspondingly enhanced Soviet power and any
gain for the Soviets in the Cold War was a per se blow to human rights.
Carter’s so called “moralism,” in other words, was indictable for two sins.
For Republican “realists” it was the sin of sacrificing the national interest
on the altar of moral perfectionism.!" For neo-conservatives it was moral
myopia, a failure to see that minor transgressions by allies were inconse-
quential compared to the moral gains that would be achieved by heaving
communism in all its forms into the dustbin of history.'

Both delinquencies were trumpeted by Republicans in the course of
the triumphal 1980 presidential campaign that brought Ronald Reagan to
the White House."® But once in place Reagan initially identified himself
with the realists by appointing Alexander Haig, a Kissinger protégé, to be
Secretary of State. Rather than playing on both themes, Haig confirmed his
intellectual heritage by quickly declaring that the suppression of terrorism
(presumably he meant insurgencies against US allies) would replace human
rights as a principal item on the agenda of American foreign policy.'* Suiting
deed to word, he purged a number of ambassadors closely associated with
Carter’s concern for human rights in friendly countries and encouraged
friendly but thuggish regimes, notably in Latin America where state terror
was widespread, to believe that hyper-repression of left-wing antagonists
would have a sympathetic resonance in Washington.'®

Despite the chronological association of Carter’s human rights con-
cerns with the overthrow of the Shah'” and the subsequent occupation of
the US Embassy in Tehran, which traumatized and enraged the American

10.  Id.

11.  See Morals, Arms, and Liberals, 29 Nar. Rev. 194 (1977).

12. See Brian Crozier, Crash Course, 32 Nar. Rev. 337 (1980).

13. See Norman Podhoretz, The Reagan Road to Détente, 63 Foreicn Arr. 447 (1984).

14.  Don Dberdorfer, Haig Calls Terrorism Top Priority; Haig, in Assertive Debut, Rates Anti-
Terrorism Before Human Rights; Human Rights Goals Demoted as Concern of Foreign
Policy, WasH. Post, 29 Jan. 1981, at Al.

15.  Carla Anne Robbins, A State Department Purge, N.Y. Tives, 3 Nov. 1981, at A19.

16.  Alan Riding, Reagan Impact Felt in Central America, N.Y. Times, 16 Nov. 1980, at
Al7.

17.  lronically, the Shah was a principal beneficiary of Carter’s occasional double standard.
On New Year’s Eve 1977, within thirteen months of the Shah’s flight from revolutionary
forces, Carter concluded a visit to Iran with an adulatory dinner in which he described
the country as “an island of stability” and declared that “The cause of human rights is
one that also is shared deeply by our people and by the leaders of our two nations”
that is a “great tribute to the respect, admiration and the love of your people for you.”
University of California, Santa Barbara, The American Presidency Project, Tehran, Iran
Toasts of the President and the Shah at a State Dinner (31 Dec. 1977), available at
http://www.presidency.ucsb.edu/ws/¢pid=7080.
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public, Haig’s effort to dismiss human rights from the foreign policy agenda
encountered robust opposition in Congress, the media, and a substantial
part of the public.' Because Haig soon found himself a private citizen, a
possibly tactical offer to resign in the face of some bureaucratic setback hav-
ing been accepted by President Reagan, we will never know whether Haig
might finally have muted his open hostility to human rights in the face of
determined opposition. Certainly there were figures within the administra-
tion, self-identified neo-conservatives, who questioned its utility. Following
his departure, they seized the day with a program to co-opt human rights
for neo-conservative ends.

Among the Reagan administration coterie that spearheaded the effort
to appropriate human rights was the hard-edged lawyer Elliot Abrams who,
with Haig gone, acquired the human rights brief within the State Department.
Like anyone with open eyes, he could sense the dissonance between, on
the one hand, Reagan’s emphatic, decidedly un-Kissingerian moralization
of the US-Soviet competition as one between the “free world” and the “evil
empire” and, on the other, noisy hostility to Carter’s human rights legacy.
Abrams and his ideological siblings like Jeane Kirkpatrick, chief US repre-
sentative at the UN, adored the moralizing rhetoric which echoed that of
neo-conservative publicists like Abrams father-in-law, Norman Podhoretz.' To
help it resonate around the globe winning hearts and minds to the Western
side, they evidently believed that they needed to get rid of the rhetorical
dissonance created by the good realist Haig while leaving intact Haig’s
commitment to support brutal regimes in their campaigns of extermination
against leftist opponents.

Under neo-conservative guidance, the administration’s streams of rheto-
ric segued into a single harmony that equated the defense of human rights
with the promotion of democracy. In practice Abrams and his colleagues
defined democracy narrowly in terms of elections that, however coercive the
environment in which they were conducted, were not grossly fraudulent in
the sense of stuffed ballot boxes and open denial of the ballot to persons or
whole groups deemed unfriendly to the regime.?® This rhetorical move was
a conspicuous departure from the Carter administration’s particular concern
with torture, summary execution, and long-term detention without fair pro-
cess even when perpetrated by dependable authoritarian clients including
those, like the Somoza family in Nicaragua and successive military strong
men in El Salvador, that maintained a thin, carefully fabricated veneer of
electoral legitimacy.

18.  American Pustic Opinion anp U.S. Foreian Pouicy 1979, at 8 (John E. Reilly ed., 1979).

19.  Human Rights—Not Dead Yet, Economist, 7 Nov. 1981, at 51.

20.  Aryeh Neier, Human Rights in the Reagan Era: Acceptance in Principle, 506 ANNALS Am.
Acap. PoL. & Soc. Sci. 31, 31 (1989); see also Eric Alterman, Elliot Abrams: The Teflon
Assistant Secretary, WasH. Mon., May 1987, at 19.
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After Haig's departure, latent tensions between realists and neo-conserva-
tives eased. For whatever their differences in motives—for instance, between
the realist aim of maintaining unchallenged US hegemony in the Western
Hemisphere and the additional neo-conservative one of burying Marxism as a
mobilizing ideology and to that end pulverizing its carriers—both supported
ruthless right-wing regimes in El Salvador?' and Guatemala?? and efforts to
overthrow a leftist one in Nicaragua.?* Conflicts over relations with Moscow
lost their edge once the Soviet Union began its slide toward dissolution.

But once George H.W. Bush replaced Reagan and put James Baker, a
fellow realist, in charge of foreign policy, discord reemerged, particularly
over the failure to use the occasion of the first Gulf War to eliminate Saddam
Hussein?* while at the same time attempting to engineer a settlement of the
Palestinian-Israeli conflict. Modest pressure on Israel to cease its expansion
of settlements into the only territory realistically available for a Palestinian
state, including for the first time in years a hint of material sanctions,? evoked
a furious assault from neo-cons, with some even implying that Baker was
a covert anti-Semite.®

Beyond factional conflict over particular issues lay the broader differ-
ence of world views. In a seminal statement of neo-conservative goals for
the post-Cold War era, Charles Krauthammer caught the policy community’s
eye with an article calling for full exploitation of the “unipolar moment”:*’
The US, he and others argued, must employ its unrivaled power to shape a
world reflective of American values—elected governments and free markets.
Neither the cautious democracy-promoting projects of realists nor their strat-
egy of positive engagement with the nominally communist and undoubtedly
authoritarian regime in China came close to satisfying this vision. And so the
neo-conservative publicists noisily nursed their dissatisfactions,* seemingly
as disappointed as right-wing Christian groups,?® with an administration so

21. See Mark DANNER, THE MassacrRe AT EL Mozote: A ParasLe ofF THE Colb WAR (1994).

22. See StepHEN ScHLESINGER & STepHEN KiNzer, Brrrer Fruir: tHE UNTOLD STORY OF THE AMERICAN CouP
IN GUATEMALA (1982).

23.  See David K. Shipler, Senators Challenge Officials on Contras, N.Y. Times, 6 Feb. 1987,
at A3; CrristopHER Dickey, WitH THE CoNTRAS: A ReporTER IN THE WiLDs OF Nicaracua (1987);
MAarLENE DixoN, ON TriaL: REAGAN’S WAR AGAINST NicaraGUA (1985).

24.  Carla Anne Robbins & Brian Duffy, A Long Road to Peace, U.S. News & Worip Re., 18
Mar. 1991, at 56.

25.  Rathnam Indurthy, Human Rights in U.S. Policy toward Israel: Explanations 1987-Pres-
ent, 23 INT'L ). WorLb Peace 45 (2006).

26.  Triggering the venomous assault on Baker was the administration’s decision to temporar-
ily suspend loan guarantees to Israel in order to halt expansion of Jewish settlements
in the West Bank. For a neo-con account of the fallout, see Jay P. Lefkowitz, Does the
Jewish Vote Count?, Commentary, Mar. 2001, at 50-53.

27.  Charles Krauthammer, The Unipolar Moment, 70 Foreicn Afr. 23 (1990-91).

28.  Francis Fukuyama, The Beginning of Foreign Policy, New Repuslic, 17 Aug. 1992, at
24,

29.  Carroll Bogert, Pray for China, Newsweek, 9 June 1997, at 44.
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plainly indifferent to the excited ambitions and cultural sensibilities of these
oddly matched allies.

Whatever their sour disappointment with the first President Bush, it was
nothing compared to the fury and contempt evoked by Bill Clinton. Aside
from his incarnation of the detested laissez-faire life style, Clinton evoked
rage for what neo-cons saw as the dissipation of the millennial opportunity
to remake the world in the American image.*°

To the limited extent that the year 2000 presidential campaign debates
engaged foreign policy, George Bush the son sounded the themes of the
conservative realists. On his watch, US troops would be used only as com-
batants. Humanitarian hand-holding would be left to the UN.*

C. The Impact of 9/11

All this changed in the wake of the terrorist attack of 9/11. Suddenly the
neo-conservative claim that the American national interest required a global
environment saturated in American values could appear as a simple statement
of fact rather than an ideologically-fired vision. As in the Reagan admin-
istration, neo-cons and those realists who had entered the administration
merged agendas if not visions.*? Afghanistan would come first, then Iraq,
and perhaps after that a settling of accounts with Iran. But realists outside
the administration, Brent Scowcroft preeminent among them, demurred.*
Afghanistan yes: It had harbored Al Qaeda and had to be reconstructed.
Few Americans and even very few Europeans disagreed. Iraq was a different
matter for them as for centrists and liberals associated with the Democratic
Party. But in the emotionally charged post-attack environment, the country
and the media and most of the political establishment were prepared to fol-
low a president confidently riding the wave of national fury . . . or at least
to get out of the way.

30.  Coral Bell, American Ascendancy—And the Pretense of Concert, Nat. Int., 1 Sept 1999,
at 55.

31.  While referring to Somalia during the 11 October 2000 Presidential Debate at Wake
Forest University, George W. Bush said, “I don’t think our troops ought to be used for
what's called nation-building. I think our troops ought to be used to fight and win
war.” See On the Issues, Presidential Debate, Wake Forest U., Winston-Salem NC: on
Foreign Policy, available at http://www.issues2000.org/Archive/Wake_Forest_debate_For-
eign_Policy.htm; see also Condoleezza Rice, Promoting the National Interest, 79 ForeioN
Arr. 45 (2000).

32.  See)ames ManN, Rise of THE VuLcans: THE History of Bush’s War CasiNeT (2004); GEORGE PAckER,
AssassiN's GaTe (2005).

33.  Mark Mazzetti, The Rush to War Hits a Speed Bump, U.S. News & Wortp Rep. 26 Aug.
2002, at 20.
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As subordinates and fellow-traveling publicists marshaled public opinion
with the aid of a supine media** to support the invasion of Iraq, President
Bush himself made the case for war primarily in terms of the risk to the
United States stemming from Saddam Hussein’s presumed possession of
weapons of mass destruction.’> In the words of the then Deputy Secretary
of Defense Paul Wolfowitz, that was “the one rationale” for toppling Sad-
dam on which everyone in the administration could agree.*® But neo-con
publicists, gathered admiringly around the administration to bray for war,
gave roughly equal emphasis to the claimed moral merit of liberating the
Iragi people from rule by a monstrous dictator and building on the ruins of
Saddam’s regime an authentic democracy, an outcome that could trigger the
evolution or overthrow (with American assistance) of autocracy throughout
the region.>” In short, they appropriated the human rights cause on behalf
of war with Irag. Following the invasion, when it became clear that UN
inspectors had not found weapons of mass destruction because there were
none to be found, human rights had to be the default explanation for why
we were in Iraq, a default the president readily embraced.®

So here we are, over four years and tens of thousands of deaths later,*
thrashing around in that tragic country, once the most advanced of Arab
states,** now a bloody ruin where nothing runs on time except, perhaps,
sorties by US forces. The results of this feckless Marx Brothers invasion, its
conduct castigated across the political spectrum, not least among neo-cons
waging a fighting retreat from the ruins of an adventure they had praised,*
has become the main argument for its continuance; that is, having ignited
an inter-ethnic and sectarian conflagration in Iraq, we need to stay not only
to contain the human damage in Iraq itself but also to prevent all-out war
there from rippling through the entire region.* Thus the human rights theme
continues to sound, but in a very minor key, the key appropriate to violation
of the Hippocratic Oath: At least do no harm.

34.  See, e.g., Michael Massing, Now They Tell Us, N.Y. Rev. Books, 26 Feb. 2004, at 43.

35.  George W. Bush, State of the Union Address, Delivered to a Joint Session of Congress
and the Nation, Wash. D.C. (28 Jan. 2003).

36.  Bill Keller, The Sunshine Warrior, N.Y. Times, 22 Sept. 2002, § 6 (Magazine), at 48.

37.  See Spencer Ackerman & Franklin Foer, The Radical, New Repusuic, 1 Dec. 2003, at 17;
Lou Dobbs, Freedom: Our Best Export, U.S. News & Wortp Rer., 10 Mar. 2003, at 46;
Thomas Carothers, Promoting Democracy and Fighting Terror, 82 Foreion Arr. 84 (2003);
Efraim Karsh, Making Iraq Safe for Democracy, Commentary, Apr. 2003, at 22.

38.  Carl M. Cannon, What Bush Said, 35 Nar. J. 2412 (2003).

39.  For a running total of figures of casualties and grave injuries, on all sides of the conflict,
see Iraq Coalition Casualty Count, available at http://www.icasualties.org; GlobalSecurity.
org, U.S. Casualties in Iraq, available at http://www.globalsecurity.org/military/ops/iraq_ca-
sualties.htm.

40.  See Unitep NaTIoNs DeveLopment ProGRAMME, ArRAB HUMAN DeveLopment ReporT 2003: BuilbiNG
A Knowtepce Sociery (2003).

41.  See Scott Sherman, Kristol’s War, Nation, 30 Aug. 2004, at 6.

42.  Forone discussion of possible consequences of a US departure, see Nir Rosen, If America
Left Iraq, THe AtianTic, Dec. 2005, available at http://www.theatlantic.com/doc/200512/
irag-withdrawal.
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II. IRREDUCIBLE GROUNDS FOR CONFLICT: LIBERALS,
NEO-CONSERVATIVES, AND HUMAN RIGHTS IN THE
AGE OF MEGA-TERRORISM

A. Why Wars between Intellectuals Matter

Iraq’s gory shambles has by no means halted the competition between
liberals and neo-cons to appropriate “human rights.” Like all ideologues,
that is people such as old-time Marxists so intoxicated by their visions of
noble ends as to scruple little (if they think in quotidian terms at all) about
means, hardcore neo-cons like the irrepressible Richard Perle are thoroughly
unchastened by events in Iraq.”® As | suggest above, not entirely without
reason they attribute the terrible effects on human rights of the adventure
they helped to launch to tactical failures fathered by the president and the
secretary of defense or other previously eulogized actors.** A democracy,
they argue (undeterred by the prominent positions members of their sect like
the Deputy Secretary of Defense Paul Wolfowitz occupied in the principal
war-planning institution, the Department of Defense) could have been built
if only the occupation had been conducted effectively. In any event, their
narrative continues, however ugly things may look, however great the in-
cidental violations of the right to life, the right not to be tortured, the right
not to be punished without due process, on balance human rights has been
furthered by Saddam’s overthrow.* Those scholars and publicists, like Francis
Fukuyama,* who disagree with this diagnosis, or who believe that whatever
the effect on human rights the effect on the US national interest is deplorable,
have simply dissociated themselves from the sect, at least in Fukuyama'’s case
by decrying the second generation betrayal of neo-conservatism’s founding
distrust of ambitious social projects like the war on poverty.*”

What makes close study of the competition both fascinating and im-
portant is the light it casts on two deeply incompatible ways of seeing the
world and, more specifically, two clashing ways of conceptualizing the
ferocious engagement between, on the one hand, the governments and

43.  Devin Gordon, PBS at a Crossroads, Newsweek, 23 Apr. 2007, at 58. This article discusses
“The Case for War,” one installment in a documentary miniseries on public television
that featured Perle extensively and highlighted his persistent defense of the invasion of
Iraq.

44.  Llarissa MacFarquhar, Midge’s Mash Notes, New Yorker, 3 Nov. 2003, at 36; Jeffrey
Goldberg, Party Unfaithful, New Yorker, 4 June 2007, at 40.

45.  Frederick W. Kagan, What We've Accomplished, Daiy Stanparo, 19 Sept. 2007, available
at http://www.weeklystandard.com/Content/Public/Articles/000/000/014/126gmupw.

asp.

46.  Francis Fukuyama, After Neoconservatism, N.Y. Times, 19 Feb. 2006, § 6 (Magazine), at
62.

47. Francis Fukuvama, America AT THE CROSSROADS: DEMOCRACY, POwER AND THE NEOCONSERVATIVE LEGACY

(2007).
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the great majority of peoples in the West and, on the other, networks of
mega-terrorists. | suppose one might regard the contending diagnoses and
prescriptions stemming from the agents of these different ways of seeing the
contemporary world as hardly more than a struggle in a puddle of tiny but
very complex creatures. But that view would be entirely wrong. Intellectual
elites give coherent form to the deeply held values and causal assumptions
of great numbers of people; and through the mass media they also rein-
force, modulate, or undermine popular explanations and nostrums. In other
words, intellectual elites are both agents and architects of popular opinion,
registering views already formed and helping to form the views that they
then register. So in studying and critically assessing the views of the few,
we understand better the premises of the many and thus a key dimension
of the opportunities for and limits on change in public policy.

B. The Neo-Conservative Indictment of Liberal Intellectuals

Jean Bethke Elshtain’s polemic, Just War Against Terror,* offers an irresist-
ibly tempting vehicle for illuminating the central and irreducible grounds
for conflict between neo-conservative and liberal/social democratic elites.
Although not formally identified with the neo-conservative movement, indeed
appearing to embrace in the abstract values that are decidedly liberal, she
plainly shares as she illuminates neo-con rages, diagnoses, and prescriptions
at least insofar as the so-called “war on terror” is concerned. The resulting
schizophrenia is itself revealing.

A polemic, to the extent it is anything more than a cathartic howl! of rage,
is an exercise in persuasion wrapped around an indictment; in other words,
it is a call to potential supporters urging them to share your concern and
your anger about the behavior or views of some persons or groups you find
dangerous or loathsome and beyond the reach of your persuasive powers.

The Demand for a Demonic Narrative: In the era of state terror in Latin
America, years corresponding roughly and not entirely accidentally to the
duration of The Cold War, Latin fascists and their apologists used to identify
two enemies. One enemy consisted of militants working clandestinely to over-
throw right-wing authoritarian regimes. The other consisted of their “tontos
utiles,” their “foolish tools”: Leftist academics and priests who sympathized
with the goal of reducing inequality, lawyers who defended leftist political
prisoners, and human rights activists who condemned the government’s
methods.* During the 1970s campaign of extermination against leftist mili-

48.  JeaN Berhke EtsHTAN, Just WAR AGAINST TerrOR: THE BURDEN OF AMERICAN Power IN A VIOLENT
Worib (2004).

49.  When, in the midst of this period, | served as a member and ultimately President of the
Inter-American Commission on Human Rights of the Organization of American States
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tants, a principal issue dividing “moderates” and “hard liners” within the
Argentine military establishment was whether to distinguish between the
militants and their tontos utiles. One general famously summarized the hard
line view when he announced that first we must kill all of the insurgents,
then everyone who helped them, and finally everyone who did not help us.
[t was no doubt this same indiscriminate view of the enemy that encouraged
the Salvadoran military establishment during that country’s brutal civil war
to murder the leaders of its Jesuit university.>°

At this time of danger to Western states and peoples from Islamic jihad-
ists, neo-conservative rhetoric replicates this binocular view of the enemy.
There are the jihadists themselves and also there are the leftist intellectuals
who would have us understand Muslim rage and see 9/11 as blowback from
American policies in the Middle East and poverty and humiliation and who
propose dialogue on the theory that conflict arises from misunderstanding
and who worry about Western intolerance of other cultures.”’

Although Elshtain affects to stand outside the unhelpful ideological
categories of liberal or leftist and conservative or rightist® to be simply a
defender of human rights, she joins the Right in condemning the Western
tontos utiles of Al Qaeda, the explainers and rationalizers and apologists
and critics of American policy all of whom she associates with the academic
and clerical left among whom she includes “liberals,” whether some, many,
or most is unclear.>® They are like the “humanists” in Albert Camus’s novel
The Plague®* who continue denying that there are plague-carrying rats in
the city even as they walk over their bloated bodies:

Camus’s “humanists” are unwilling or unable to peer into the heart of darkness.
They have banished the word evil from their vocabularies. Evil refers to some-
thing so unreasonable, after all! Therefore, it cannot really exist. Confronted by

as it conducted on-site observations in states ruled by terrorists of the Right, | frequently
heard government officials, military officers, and their supporters in the civilian population
use the phrase tontos utiles to describe persons they accused of being fellow travelers
of clandestine Marxist groups.

50.  Alexander Cockburn, Beat the Devil: The Names of Freedom, Nartion, 11 Dec. 1989, at
707.

51.  See, e.g., Noam Cromsky, 9/11 (2002); CHALMERS JOHNSON, SORROWS OF EmPIRE (2004); Ber-
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people who mean to kill them and to destroy their society, these well-meaning
persons deny the enormity of what is going on.>

Such people, Elshtain then suggests, do not cite the desperate conditions
of post-World War | Germany to explain or rationalize Nazism or suggest
it was an inevitable outgrowth of those conditions. Even they recognize,
she implies, that to claim those conditions as causal “is to set in motion an
exculpatory strategy that, whether intentionally or inadvertently, rational-
izes political pathology.” “Why, then,” she asks rhetorically, “in the context
of America’s war against terrorism, do so many tick off a list of American
‘failures” or even insist that America brought the horrors of September 11,
2001, on herself?”>¢

Who are these “many” and how many are there? She writes as if they
swarm throughout the academic world but are also numerous in the clergy.
They are the descendants of the “anti-anti-Communists” (“aided an abetted,”
she concedes, “by the hyperbole of professional anti-Communists”) who
“displayed a naiveté about anything that paraded under the name ‘social-
ism” and continued to insist that the Soviet Union was no threat.”*” They are
people mired in the anti-war mindset of the Vietnam era, the 1960s, when

[tlo be an academic was to be on the left, minimally a liberal . . . [at a time
when it] was unfashionable to suggest that, although the Vietham War was unjust
and needed to be brought to a halt as quickly as possible, communism posed
a real threat . . . [a truth now documented by Soviet archival materials that]
anti-anti-Communists are loathe to acknowledge . . . even today.’®

These were the people who disparaged Ronald Reagan’s emphatic moral
indictment of Soviet communism and were reluctant to concede that that
moralizing conservative was a key architect of the collapse of the Soviet
Empire. They are the “dominant intellectual class”* and include not only
“those who consider themselves radicals,” but also “other dominant voices
both inside and outside the academy.”*® But when it comes to naming names,
Elshtain does not get much beyond Edward Said, the veteran British journalist
Robert Fisk, and the one hundred signatories of an open letter®' responding
to an earlier open letter entitled “What We're Fighting For” signed by Bethke
Elshtain and fifty-nine other intellectuals.®?

55. ELshTaiN, supra note 48, at 1-2.

56. Id. at 2.
57.  Id.at71.
58. Id. at72.
59. Id. at73.
60. Id.

61.  The text of the letter can be viewed at AmericanValues.org, available at http://www.
americanvalues.org/html/us_letter_to_europeans.html.
62. ELshTaiN, supra note 48, at 74-76.
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Given the million plus faculty members in the United States,® these
are not exactly whopping numbers. Moreover, very few signatories of either
letter come from the professional graduate schools of law, business, public
administration, public policy, and international affairs that are such a large
and influential part of the American academic establishment. Nor does one
encounter many names from the sciences and engineering or, for that mat-
ter, economics. In short, the signatories do not seem exactly representative
of the American Academy. But that is merely a footnote point. What is re-
ally important and revealing in Professor Elshtain’s indictment of the tontos
utiles, which echoes the Jeremiads of conservative writers and structures her
entire work, is first its conflation of sustained and systematic criticism of
American foreign policy with apologetics for Islamic terrorism and inability
to grasp the seriousness of the threat to the United States and human rights.
Conflation is facilitated by largely ignoring the multitude of foreign policy
analysts who are critics of past and present American policies but at the
same time believe that terrorism emanating from the Islamic world poses a
serious threat to the interests and values of the West.®* Conflation in its turn
facilitates the prescriptive conclusion lying at the heart of this and similar
writing, namely that the terrorist threat is largely impervious to changes in
American policy and therefore arguments for change need not be addressed
with any sense of urgency, if at all.®> On the contrary, all of our national
energies must be marshaled to achieve military victory in a war of grand
historic dimensions.

For someone who affects transcendence of conventional partisan catego-
ries, her disregard of explainers and apologists on the Right seems somewhat
at odds with the even-handed broadly critical mind that is supposed to be at
work in this book. Pat Robertson®® and the late Jerry Falwell who interpreted
9/11 as God's judgment on American’s society’s Godlessness, lewdness, and
tolerance of homosexuality®” do not appear in her narrative. Presumably even
if Dinesh D’Souza’s recent book®® imputing Muslim anger to the liberal-en-
abled sexual impieties of American society projected by the mass media into
the Muslim community of faith, and urging an anti-liberal alliance between

63.  See U.S. DepartMeNT OF LABOR, BUreaU OF LaBor StaTistics, Occupational OutLook HANDBOOK
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pious Muslims and their American counterparts, had been circulating at the
time she wrote, he too would have been a non-person in her tale.

The Insistence on the Irrelevance of US Policy: Elshtain’s description of
the terrorist enemy is as reductive as her dichotomization of American think-
ers into, on the one hand, those who recognize a serious terrorist threat and,
on the other, those who would blame America and imagine the threat could
be removed by a policy of conciliation or by ending poverty. Here too her
impoverished view of reality leads to conflation, in this case the conflation
of alienated anti-western Muslims with active terrorists. To put the problem
slightly differently, by virtue of her apologetics for virtually everything done
by the Bush administration since 9/11, she obscures the distinction between
the large pool of potential recruits to terrorist networks and the hard core
who are seeking to recruit them. David Kilcullen, a former officer in the
Australian Army who has served as an advisor to the commander of coalition
forces in Iraq, General David Petraeus, has plotted out a

“ladder of extremism” that shows the progress of a jihadist. At the bottom is the
vast population of mainstream Muslims, who are potential allies against radi-
cal Islamism as well as potential targets of subversion, and whose grievances
can be addressed by political reform. The next tier up is a smaller number of
“alienated Muslims,” who have given up on reform. . . .They require “ideological
conversion.” . . . A smaller number of these individuals, already steeped in the
atmosphere of radical mosques and extremist discussions, end up joining local
and regional insurgent cells, usually as the result of a “biographical trigger—they
will lose a friend in Iraq or see something that shocks them on television.”
With these insurgents, the full range of counterinsurgency tools has to be used,
including violence and persuasion. [Finally there are the] very small number of
fighters who are recruited to the top tier of Al Qaeda and its affiliated terrorist
groups [and they] are beyond persuasion or conversion. “They’re so committed
you've got to destroy them,” Kilkullen said. “But you've got to do it in such a
way that you don't create new terrorists.”®

Elshtain might respond by cherry-picking a slyly preemptive, throwaway
sentence’® out of her polemic to support the claim that she herself is sensitive

69.  Quoted in George Packer, Knowing the Enemy, New Yorker, 18 Dec. 2006, at 60, 68
(emphasis added).

70.  EusHran, supra note 48. In a throwaway line almost obscured by her paragraphs of
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(see among many others id. at 23), Elshtain herself condescends to concede that “[i]t
is reasonable to argue that certain changes in U.S. foreign policy might reduce the
attraction of radical Islamism to many young men.” But, she adds, it “is unreasonable
to assume that changes in U.S. foreign policy would disarm radical Islamism.” Id. at
23. While shrinking their pool of recruits does not disarm persons already committed
psychologically to mass murder, it can certainly reduce their capacity for harm. So if the
revision of policy might achieve that end, why wait until the chimerical moment when,
in Professor McHugh’s approvingly cited words, “peace is restored” before “deal[ing]
with underlying issues”? See id. at 153-54.



370 HUMAN RIGHTS QUARTERLY Vol. 30

to the ladder and the related risk of increasing the pool of recruits to terror
and strengthening social support for terrorism in Muslim communities with
a corresponding denial of critical intelligence to Western security services.
But such a claim cannot be reconciled with her quietly vituperative” in-
dictment of writers who suggest that US policies, not the country’s values
or the character of its society, are the main source of Muslim anger and,
as noted above, her insistence that we concentrate our energies on making
war effectively rather than disputing the wisdom of our policies, as if it were
beyond our capacities to employ reason, no less than zeal, in defending the
United States and its allies against terrorist attack.

Like the neo-cons with whom she does not openly identify (if she did,
of course her claim to transcend partisan categories would be empty), the
general thrust of her argument seems to be that no plausible change in US
policy would help assuage Muslim wrath” and that, in any event, any move
to reduce the nature and magnitude of the US presence in the Middle East
would be bad policy.”? In fact, unlike unabashed neo-conservatives, her
views about US policy in the Middle East are hard to engage because they
remain remarkably vague particularly for what purports to be an exercise
in moral (or as she describes it “Augustinian”) realism. To be sure, that
vagueness is consistent with her insistence that American policy is not a
source of the rage that fuels Islamic terrorism; the actual source, accord-
ing to her, is simply our liberal democratic way of life.”* It is a little less
consistent with her suggestion that although much of the Western criticism
of American policy is unconstructive where not frankly exculpatory of ter-
rorism, nevertheless there is some space for constructive debate about the
substance of US foreign policy. Why have that debate if our policies can do
nothing to assuage Islamist anger? Well, | suppose that if pressed she could
say that certain policies might be suboptimal for other reasons, for example
because they do not do enough to encourage democracy or sustainable
development in the Middle East. Or she might concede, as she does in the

71.  lronically one of her many indictments of “leftist” critics of the Bush administration is
their vituperativeness, implying that her own work is an exercise in detached, scholarly
analysis.
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single sentence cited above,” that different policies might reduce the pool
of potential recruits for Bin Ladin and company.

What are those policies? Concerning them this polemic seems to me a
study in reticence. One cannot tell whether, for instance, she sympathizes
with acknowledged neo-conservatives in supporting the approach of the
Israeli Right to the Palestinian problem which is to chop the Palestinian
population into tiny Bantustan-like enclaves in the territories occupied by
Israel in 1967, to give them internal autonomy subject to Israeli control,
and to deny their Palestinian residents either citizenship in a Greater Israel
or a sovereign state.”® At a minimum it would appear that she endorses a
principal theme of neo-conservatives post 9/11 rhetoric which is the mar-
ginality of the Israeli-Palestinian issue to the problem of Islamic terrorism.
Even its miraculous resolution, they implicitly argue, would have little if any
effect on Arab militancy.”” Hence it can be ignored. A remarkable feature
of Elshtain’s book on the present conflict is that one can search the index
in vain for any reference either to Israel or Palestine. In short she elides the
problem by pretending that it is not there continuing its four-decade feed of
poison into relations between Islamic peoples and the West.

But indirectly she does respond to the danger of multiplying future terror-
ists by emphasizing the question of what means should be used to eliminate
present ones. We mitigate that danger, as well as reaffirm the radical moral
difference between us and them, she seems to be saying, by fighting terror-
ism within the normative confines of just war theory.

Are we replaying the Reagan era? However many problems one may
find in Professor Elshtain’s application of just war criteria, her insistence that
war be waged within normative constraints rather than by whatever means
the “Decider” (as President Bush has labeled himself) deems expedient
creates some theoretical space between her and the Bush administration.
Presumably, for instance, she does not endorse Vice-President Cheney’s view,
announced not long after 9/11, that the United States will have to wage war
by moving onto “the dark side,””® a view that presaged the administration’s
furious resistance to legislation forbidding the use of torture and other cruel
and inhuman treatment. However, theoretical space needs to be seen as a
hypothesis in need of reality testing. If normative constraints are so construed
or evasions so regularly ignored that constraints hardly constrain, then instead
of inhabiting that morally fastidious world Elshtain passionately invokes,
we are in the Hobbesian state of nature, red in tooth and claw, the state in
which Elshtain locates the terrorists.

75.  See supra notes 70, 72.
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Does Elshtain turn out to be indistinguishable in character from the
neo-conservatives who came to power in the Reagan administration’s State
Department following the departure of Alexander Haig and claimed that the
defense of human rights would be a central feature of the administration’s
conduct of the Cold War? As noted above, their rhetoric implied a sharp
break with the “realist” or Kissengerian position Haig channeled which called
for support of right-wing governments whatever their methods and goals,
since they were dependable allies of the United States in the global struggle
with the Soviet Union. In practice, however, neo-cons like Elliot Abrams
supported the same murderous regimes like El Salvador’s or movements like
the CIA-created Nicaraguan insurgents (the so-called “Contras”), which Haig
saw as allies, but the neo-cons did so in the name of contributing to human
rights by building democracy or protecting incipient or latent democracies
against totalitarian opponents. Where that required fiddling or overlooking
ugly facts, so be it. The means justified the ends. For Elshtain, for any “just
war” proponent, theoretically they do not.

I1l. WAGING JUST “WAR” AGAINST MEGA-TERRORISM: LIBERAL VS.
NEO-CONSERVATIVE PERSPECTIVES

A. Is it “War”?

Before turning to her application of just war criteria, there is a preliminary
question which to this point | have begged: That question is whether it is
useful to think of the conflict with what Richard Falk labels “mega-terror-
ism”7% as a “war” at all. | select the word “useful” with care. The word “war”
is protean, available for application in peace and war, to existential grapples
of entire peoples or efforts to eradicate microbes. “War” has been applied
with marvelous indiscriminateness, withheld, for instance, from numerous
violent interventions like the US invasions of various Central and Caribbean
countries in the twentieth century,®® and applied to utterly pacific campaigns
like President Lyndon Johnson'’s anti-poverty initiative, the so-called “war
on poverty.” Thus, the choice should be one of utility not syntactical logic
or aesthetics.

The disutility of choosing war in the present context is at least three-fold.
In the first place, despite its indiscriminate use, in the present context the
word encourages a disproportionate emphasis on military instruments, spe-

79.  See generally Faix, Tre Grear Terror WAR, supra note 64.
80.  See Max Boot, Neither New nor Nefarious: The Liberal Empire Strikes Back, 102 Curr.
Hist. 361 (2003).
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cifically on firepower and kill ratios, rather than on political, psychological,
and economic measures and policies designed to isolate the killers from the
communities with which they identify and to promote a flow of intelligence
about their intentions and whereabouts. Second, within the US constitutional
system, it encourages the chief executive and his subordinates to claim a
limitless, unreviewable discretion to act both at home and abroad in ways
that in their judgment enhance the national security and it correspondingly
fosters legislative and judicial abdication of constitutional responsibilities
including oversight of Executive action.®

History underscores the resulting dangers to the very liberties we seek
to protect and project, as the Japanese-American internees of World War I
can attest. Moreover, the risk is not to constitutional liberties alone, a risk
hugely aggravated to be sure where, according to President Bush, the “war”
could last for a generation or two. The risk is also one of grave strategic
error, the inevitable peril where a tiny leadership group can isolate itself
from close critical scrutiny by experts outside the tight circle of loyalists.
Finally, and related to the other two, the insistence on calling this particular
clandestine security threat a war encourages recourse to means that render
a war “unjust” according to the criteria for justness accurately enumerated
by Elshtain.

Objections to using the word “war” are usually met with the charge that
the complainants are minimizing the threat, that they are part of Camus’
“humanist” crowd, criminally delinquent in their naiveté. That is the reduc-
tionist mind at work again, insisting in this case that there is nothing between
war and policing as usual, a view of the matter that is either disingenuous
or simply silly. For the reasons stated above, | think a word other than war,
perhaps “struggle” or “conflict” would be more useful. It is not intended to
imply the irrelevance of military means. They will certainly remain relevant.
And during the course of the struggle there may be need for wars in the
most conventional sense of armed conflict between states. The US invasion
of Afghanistan was the initiation of just such a war, and | supported it as
did a multitude of others who like myself believe that this administration’s
overall conduct of the struggle, a struggle that preceded its coming to power
and will long endure, has been disastrous for the national interest.

Nor does the use of a description other than “war” imply that the
struggle may not require some loosening of traditional restraints on the
internal security practices of the United States. For instance, it may be
necessary to follow the European example and issue every resident with an
identity card which will have to be presented in order to secure services in
the private as well as the public sectors. We will probably need to expand

81. See, e.g., Jack GoLpsmiTH, TERROR PRESIDENCY: LAaw AND JUDGMENT INSIDE THE BUSH ADMINISTRATION
(2007).
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the scope of employment security inquiries beyond the defense industries
where they have long been required. These and other intrusions on privacy
could result in the progressive loss of the very freedoms that are among the
most valued of the goods our government is constitutionally endowed to
produce. They will result in such loss if Congress and the judiciary abdicate
their constitutional responsibility to monitor executive behavior and to block
arbitrary and constitutionally impermissible forms of it. Insistence on calling
the struggle a war makes that abdication more likely. My point, obviously,
is that seeking to limit the risk of eroding the constitutional protection of
human rights in the United States is not coincident with naiveté about the
severity of the terrorist threat or the means required to mitigate it. Any claim
to the contrary signifies either a mind in need of primitive dichotomies or
a taste for demagoguery or a compulsion to curry favor with the powerful
and well-funded constituencies of the American Right.

Although for the reasons stated | question the utility of calling the overall
struggle a war, | agree with Elshtain that, for purposes of moral assessment,
defensive measures against mega-terrorism should be judged against just war
criteria as well as the overlapping but not identical human rights norms.®
Arguably the latter are more rigorous, while the former come closer to the
standard of “reasonableness.” In the wake of terrorist attacks with casualties
on the scale of those experienced in the United States on 9/11, fear and
rage may temporarily overwhelm rigorous standards for assessing proposed
responses. Just war standards constitute a safety net that can prevent both a
plunge into the abyss of state terror and self-defeating spasms of indiscriminate
violence, for just war is a counsel of prudence as well as morality.

B. Criteria for the Just Use of Force

There is little if any disagreement among writers about the criteria for just
war. Elshtain’s enumeration is fairly conventional although slightly odd at
the edges. The war must be authorized by a legitimate authority “so as to
forestall random, private, and unlimited violence.”®® Second, “a [just] war
must be a response to a specific instance of unjust aggression perpetrated
against one’s own people or an innocent third party, or fought for a just
cause.”® The oddity here is the redundant modification of “aggression”
by “unjust,” aggression being unjust by definition. More noteworthy is the
implication that a war could be just even if it were not fought in self-de-

82. | presume that Elshtain would agree that the United States should also abide by human
rights norms.
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fense or defense of an innocent third party. What Elshtain has in mind are
humanitarian interventions to protect peoples facing an invasion of their
human rights perpetrated by their own governments. This is arguably a recent
expansion of just war doctrine, an expansion with which many ethicists and
international lawyers including myself are sympathetic.®

A third requirement is that the war “must begin with the right inten-
tions”® and a fourth, implicit in the prior two, is that the war “must be a last
resort after other possibilities for redress and defense of the values at stake
have been explored.”®” A fifth requirement she appears to include is that the
recourse to force must have “a reasonable chance of success.”® Success is
not self-defining. In the case of a war of self-defense let us say of a remote
and inconsequential sliver of territory over which sovereignty had long been
contested, it could mean only that the aggressor was defeated and omit
from the moral equation the question of whether acquiescence or coerced
compromise in certain cases of injustice might result in far less damage to
the citizens of both states or the long-term prospects for peace. The question
| am raising is whether the test of success should be tied to a sixth widely
recognized criterion, namely that the party claiming to be engaged in a just
war have a reasonable expectation that the war will produce more good than
harm in terms of human values. Finally, the war must be conducted by just
means. In other words, no matter how just the war is at its inception, it can
segue into injustice by virtue of resort to illegitimate means.

After sketching the various measures adopted by the Bush administration
following the terrorist attacks of 11 September 2001, Elshtain packages them
into a single war against terrorism and pronounces it “just.”

Legitimate Authority: Believing, if | understand her correctly, that states
should be seen as having the authority to wage war, Elshtain finds that the
Bush administration’s invasion of Afghanistan and of Iraq satisfy the first
just war test. Arguably the matter is slightly more complicated than she
recognizes or, alternatively, chooses to concede.

It is a little unclear to me whether Elshtain locates legitimate authority
by peering through legal or moral lenses or regards them as one and the
same. Catholic theologians initially developed just war theory when the Ro-
man Empire formed a single authority for most of the Mediterranean world.
They elaborated it in the Middle Ages when legitimate authority was widely
dispersed through the multiple levels and overlapping jurisdictions of feudal
rule. The subsequent consolidation of authority in sovereign states coincided
with both the doctrine’s secularization and its attenuation in the discourse

85. Compare HumaNitaRIAN INTERVENTION: ETHICAL, LeGAL AND Potimicat Ditemmas (J.L. H0|zgrefe &
Robert O. Keohane eds., 2003).

86. ELshTaiN, supra note 48, at 58.

87. Id.

88. Id.



376 HUMAN RIGHTS QUARTERLY Vol. 30

of sovereigns who increasingly claimed an unreviewable authority to wage
war for the advancement of their interests. International law coincidentally
evolved as the normative framework of a state-structured international system.
Its principal expression was the treaty, an agreement recognized as binding
from which it followed that states could on the basis of reciprocity surrender
a limited piece of their sovereignty.

The international agreement and the associated norm that agreements
voluntarily concluded should be obeyed within their terms and reasonably
construed form the vertebra of modern international law.** In the discourse
of diplomacy as well as law the violation of a treaty is a wrongful act
analogous either to a civil wrong in national legal systems or a crime, the
appropriate analogy being a function of the agreement’s importance to in-
ternational peace, security, and human rights. The United Nations Charter
is a treaty almost universally ratified and generally regarded as being in the
nature of a constitutional document governing international relations. Read
literally it divides the universe of force into acts of self-defense against an
armed attack, acts authorized by the Security Council under its authority to
maintain international peace and security against immediate threats, and
illegal acts.”

The Charter could be read as moving the principal locus of legitimate
authority from states, except where they are responding to an actual or im-
minent aggression, to the United Nations Security Council. Under that read-
ing, which for the past sixty years has enjoyed considerable support among
international lawyers and diplomats, the United States did have legitimate
authority to undertake the invasion of Afghanistan both because it had been
attacked from territory controlled by the Taliban regime and further attacks
were expected, and also because a post 9/11 resolution of the Security
Council could fairly be construed as authorizing it albeit in general terms.”’
By the same reasoning it did not have authority to invade Iraq.

However, there is solid ground supporting the claim that with respect to
the use of force, the detailed limits contained in the Charter never became
legally operative or that albeit operative initially, they gradually lost their legal
authority through a widespread practice of non-compliance. That reading
of the current condition of international law naturally appeals to right-wing
commentators in that hostility to the United Nations and to cosmopolitan
constraint generally is part of their canon. But the same understanding of

89.  Vienna Convention on the Law of Treaties, U.N. Doc. A/CONF.39/27 (1969), 1155
U.N.TS. 331, (entered into force 27 Jan. 1980), reprinted in 8 1.L.M. 679 (1969).

90.  See generally Farer, ConrrONTING GLOBAL TERRORISM, Supra note 76, ch. 2, and accompany-
ing sources.

91.  S.C. Res. 1378, U.N. SCOR, 4415th mtg., U.N. Doc. S/RES/1378 (2001) (on efforts to
establish a new and transitional administration leading to the formation of a government
in Afghanistan).



2008 Un-Just War Against Terrorism 377

international law can be found among some ardent internationalists like
the eminent left-liberal scholar Richard Falk®> and the members of the High
Level Panel® appointed by that iconic cosmopolitan, the former Secretary-
General of the United Nations, Kofi Annan.

But unlike certain militants on the current American Right, they do
not then conclude that states are left with an absolute discretion to decide
what end is in their national interest and then to choose whatever means,
including force, appear most efficient to achieve it. Falk, for instance, urges
recognition and application of just war norms as a more flexible normative
framework and an overriding rule of “reasonableness” by which | believe
he means that force must be defensive and proportional to a well-defined
and continuing threat of violent assault or the commission of crimes against
humanity.”*

In brief, the present locus of “legitimate authority” is controversial and
there is no position that commands near unanimity among legal experts
and other participants in the discourse of international relations. Hence
Elshtain’s confident resolution of the issue in favor of the Bush administra-
tion seems facile and inconsistent with the scholar’s obligation to wrestle
with complexity and to identify and present accurately positions at odds
with her own. If one’s deepest concern is to minimize human suffering and
to promote progress toward a global order in which the vulnerable will
be better protected and individual human potential more fully realized,
precisely the concern that notionally fuels Elshtain’s cerebrations, then one
would seem obligated at least to consider the question of whether those
noble goals are best advanced through the unqualified attribution to states
of legitimate authority to make war.

It is one thing to say that under extreme circumstances like ongoing
crimes against humanity within a country, the inability to secure Security
Council authorization of armed intervention should not be the last word on
whether intervention is legitimate. It is another to simply dismiss casually
and wholesale the formal process the UN Charter establishes for assessing
claims that force is justified. At the time Elshtain wrote it was already known
that the Bush administration had decided to invade Iraq and impose a new
political order regardless of what the UN inspectors did or did not find and
regardless of what the Security Council decided and, for that matter, regard-
less of the views of close NATO allies. Thus the Bush administration’s claim
to be the locus of morally legitimate authority to determine whether to make

92.  See, e.g., Richard Falk, Kosovo, World Order and the Future of International Law, 93
AM. J. INT'L L. 847-57 (1999).
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856.
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war was far more sweeping than the claim NATO made when it authorized
military pressure on Serbia over Kosovo and that is why it has posed a far
more dangerous threat to global order, a threat unrecognized in Elshtain’s
facile application of the first just war norm.”

Just Cause: The second norm is again not terribly problematic for the
Bush administration when applied to Afghanistan, but does pose problems
when one turns to Iraq although the problems don’t seem to trouble Elshtain,
since she hardly notices them. The Bush administration’s declared just causes
were to preempt the possible transfer of weapons of mass destruction (WMD)
to Al Qaeda or similarly inspired jihadists and to liberate the Iraqi people
from an extraordinarily tyrannical regime. Two secondary purposes were
to initiate processes of democratization in the Middle East by establishing
democracy in the area’s most developed country and to preempt the long-
term danger to peace and security in the region which a nuclear-armed
Saddam would pose. Those four purposes can be consolidated into three:
the defense of the United States against the threat of attack by terrorists
armed with weapons of mass destruction; the defense and promotion of
human rights (democracy being both a means to the protection of human
rights and a human right itself); the right to participate in governance, and
defense of regional peace and security.

The first of these purposes was hard to defend as a just cause even
in 2003 much less in 2008, when still more is known about the beliefs
and intentions of the Bush administration. Focusing on the facts alone,
the defense has several problems. First, when the administration opted for
war, the UN inspectors had yet to find any evidence of WMD or ongoing
programs for their production and they were prepared to continue looking
until they were satisfied and they were finally operating in an acquiescent
environment.” Second, the administration was sufficiently uneasy about the
evidence of such programs that it felt the need to gloss over the low quality
of the evidence it possessed.?” Third, the evidence of a connection between
Saddam Hussein, a secular Arab nationalist, and the religious fanatics of
Al Qaeda was thin as gauze. Future cooperation seemed likely only in the
event of an existential threat to Saddam from the United States. Treating so
remote and speculative a threat as a just cause of war is to rend the fabric
of restraint on the discretionary use of force. That fact probably explains in

95.  SeeTom Farer, Beyond the Charter Frame: Unilateralism or Condominium?, 96 Am. J. INT'L
L. 359 (2002); Tom Farer, Agora: Future Implication of the Irag Conflict: The Prospect
for International Law and Order in the Wake of Irag, 97 Am. ). INT'L L. 621 (2003).
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ING [rRAQ (2004).
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substantial measure the depth and breadth of opposition to the war within
Western countries and at the United Nations.

The alleged threat to regional peace and security suffered to some de-
gree from the same defect. The impending collapse of support for continued
economic sanctions against Iraq raised the prospect of Saddam gradually
reconstituting his military strength. But that was a matter of years, assuming
he survived internal challenges. Moreover, if and when it was reconstituted,
it would remain a force grossly inferior to the armed forces of the United
States which would still have ample incentive and a demonstrated will to
deter Iraqi aggression. That being evident, the just cause argument had to
rest on the proposition that Saddam was if not crazy at least reckless, in
a word undeterable.”® And that proposition rested largely on the supposed
evidence provided by his previous acts of aggression against Iran and then
Kuwait. They, however, were broken reeds on which to rest, since in the
first instance he had been encouraged and supported by the United States
which treated him as a de facto ally in the cold war against Iran® and in
the second one the United States had failed to practice deterrence by telling
him bluntly when he first made aggressive noises that an attack on Kuwait
would be treated by the US as an act of war.'® Thus this just cause like the
prior one was distant and arguably even more speculative.

Which leaves the third claimed just cause: the promotion of human
rights. The idea of a humanitarian-intervention exception to extant norma-
tive restraints on the use of force unauthorized by the Security Council
enjoys substantial explicit support among scholars and has precedent in the
practice of states.'” However, in just about every scholarly formulation of
the conditions for legitimate intervention there needs to be a crisis, that is
a sudden or anticipated surge in massive violations of the right to life or a
massive ethnic cleansing which is invariably triggered and accompanied by
gross violation of rights to physical security.'® The practice of states supports
this formulation and it can be found articulated in the respected report of
the commission of experts established after the Kosovo intervention by the
government of Sweden.'*
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In recent history Iraq had twice been the scene of such crises. The first
was the Anfal campaign carried out against the Kurds during the Irag-Iran
war, a campaign of slaughter by bestial means including chemical attack.’
The second was in 1991 following the first Gulf War when Saddam put
down with hideous cruelty the post-war revolts in the Kurdish north and
the Shia south.'® At the time of the first crisis, the United States responded
by reassuring Saddam that he enjoyed its support in the war with Iran.™ At
the time of the second crisis, which the US may have helped to launch by
calling on Iraqjis to overthrow Saddam and thereby encouraging expectations
of US assistance, President George H.W. Bush made no effort to restrain
Saddam’s forces until they had crushed the rebellion in the south with
great loss of life among the civilian population. And in the Kurdish north,
military intervention did not occur until the massive flight of the Kurdish
population away from Saddam’s advancing troops triggered a humanitarian
crisis of enormous dimensions, which threatened to complicate US relations
with Turkey, its NATO ally, and galvanized public and media criticism of
American passivity.'"”

In 2003, by contrast, there was no humanitarian crisis, just the normal
quotidian delinquencies of a harsh dictatorship with fairly numerous coun-
terparts in other parts of the globe. Thus the proposal to invade Iraq to end
chronic violations of human rights, much less to establish democracy, would
be a precedent for the invasion of countries all over the globe in which hu-
man rights violations are routine and high office is not apportioned on the
basis of an open competition for votes. In a system of international relations
still largely structured by sovereign states, such a proposal is, therefore, a
revolutionary challenge to the system of order. Not surprisingly, it did not find
much traction among UN members. The question then is whether a cause
which enjoys very little support among governing elites or policy experts
or scholars of international relations or the elites and experts and scholars
of fellow democratic states, can be considered “just.”

That rare bird, a thorough-going cosmopolitan hostile to the relatively
narrow identity of “citizen” who believes that the state system unfairly
privileges some human beings at the expense of others simply on the basis
of the accident of birth in a successful or unsuccessful state, might say “yes,
it is a just cause.” Ironically, Elshtain is not one of those rare birds. On the
contrary, she shares the Right’s skepticism about international institutions
and international justice. As | noted above, she defends the state as the lo-
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cus of legitimate authority. To be consistent, therefore, she should not find
the bringing of democracy to Iraq and the overthrow of its dictator to be a
“just cause” for recourse to war, even if the conduct of the invasion were
consistent with the claim that one of its principal motives was to protect the
human rights of the Iraqi people. Or so it appears to me. How it appears to
her is unclear since nothing in her polemic suggests a readiness to grapple
with these conceptual difficulties.

Right Intention and Last Resort: In her 2004 epilogue, Elshtain, while
clinging to the view that WMD will eventually be found,'® declares that
humanitarian concerns were a sufficient just cause for the invasion.' She
then reminds us quite properly of Saddam’s brutality and the lives lost in
the Iran-lraq war ignited by Saddam’s aggression, as well as the terrible toll
from his exterminating campaigns against the Kurds during that war and,
after the Gulf War, against the Shia in southern Iraq. Yet she utters not a
word about American support for Saddam during the Iran-Iraq war, including
the issuance of assurances of continued support after the chemical attack
on Kurdish villagers was exposed, actions consonant with a Machiavellian
rather than an Augustinian view of the world. Elshtain deplores the “[m]any
[?] opponents of the war . . . [who] resorted—and continue to resort—to
what has been called ‘anti-knowledge’ by bluntly denying truths verified and
documented many times over.”'° To advance her purposes, one might argue
that Elshtain does not engage in “bluntly denying” truths, but her need to
appropriate the mantle of human rights for the Right sometimes drives her
to evade and also to soften disagreeable facts.

The conduct of the invasion of Irag—the failure to send sufficient forces
to occupy the country as opposed to scattering a number of armed camps
through it, the failure, indeed the refusal, to plan for post-invasion scenarios
other than the local population’s joyful embrace of their liberators and the
arguably-related (albeit loosely) failure to prevent the looting of public
institutions and the collapse of order—lend little support to the view that
the welfare of the Iraqi people was a central concern of the administration.
The subsequent abuse of its population through indiscriminate detention
of suspects'" and their pitiless interrogation, as revealed in various official
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reports''? and exposed by external investigators,'” could be seen to degrade
further the claim that human rights conditions in Iraq under Saddam consti-
tuted a sufficient just cause. But perhaps those actions fit more snugly with
the criterion of “right intention,” fit like a bomb under a car seat. Given
the concern among experts inside and outside the administration about the
prospects for order in a post-Saddam lIraq, given the concern about Iraq’s
centrifugal ethnic and sectarian divisions Vice-President Cheney himself had
invoked when supporting the decision of George W. Bush’s father not to
march to Baghdad and remove Saddam in 1991, any claim that a central
intention of the president and his closest advisors was to protect the human
rights and welfare of the Iraqi people is risible except, perhaps, to people
with no feeling for the comic elements of life.

Satisfaction of the criterion of “good intentions” thus depends on the
moral quality of the administration’s other intentions which requires us to
circle back to the discussion of just cause. Depriving a brutal dictator of
weapons of mass destruction (even if he appears deterable) and keeping
him weak is no doubt a good thing if it has no collateral damage. But if,
as | noted, the means employed threaten to undermine the fragile struc-
ture of global order and risk grave losses to the country’s population from
collateral damage and the unleashing of nightmarish inter-ethnic conflict
and a general breakdown of order, and if there are substantial reasons for
believing that the dictator can be deprived of residual weapons of mass
destruction, if they exist, by continuing inspection and can be deterred from
further acts of aggression, then there is no just cause. Lacking a just-cause
base, good intentions are conceptually doomed to float irrelevantly outside
the integrated discourse of just war. As for the criterion of “last resort,” it
might be satisfied if toppling a chronic violator of human rights were an
indisputably just cause; but for the reasons | sketched above, there is little
support for humanitarian intervention against dictators in the absence of the
kind of massive assault on human life that occurred in Iraq during the Anfal
campaign against the Kurds in 1988 and the slaughter of Shia in southern
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Iraq after the first Gulf War. Moreover, there is presumably even less support
for attempting to topple dictators by means which promise awful collateral
damage to the notional beneficiaries of the intervention.

I myself would prefer to live in a world where the leading states as-
sumed the responsibility to remove tyrants and replace regimes so corrupt
and incompetent that they fail to produce the public goods minimally nec-
essary to prevent mass misery. But that is not our world, and neither the
American electorate nor the American political elite seems disposed even to
a presumption in favor of intervention in such cases much less to thereafter
assuming the responsibilities of a trustee.

Reasonable Chance of Success and Reasonable Belief that War will do
More Good than Harm: As | noted above, according to the conventional
view, a view Elshtain appears to share, in order to be just, a war must
satisfy all of the criteria; the mere fact that it is triggered by a just cause is
insufficient. What is less clear is whether “success” is to be measured in
relation to the just cause alone or also to the criterion that the war must
do more good than harm. Take, for instance, a clear-cut case of aggression,
the Soviet invasion of Hungary in 1956. That aggression would, | believe,
have constituted a just cause for military action by the United States against
the Soviet Union as an act of collective self-defense (on Hungary’s behalf)
under the UN Charter. Let us suppose that a US attack on Soviet forces in
Central Europe had led to a general war which devastated most of Europe
and caused the death of 50 million people but resulted ultimately in the
withdrawal of Soviet forces from the ruins of Hungary. And let us assume
that that outcome was reasonably foreseeable. Would it have followed that
US military action had been a “success” because the goal immanent in the
just cause was finally achieved? Or should we factor into the moral equation
the devastation of Europe including Hungary? If we do, then the hypothetical
war was plainly unsuccessful.

It is not entirely clear to me how this ambiguity is best resolved. Since
the criteria of justness are additive rather than alternative, perhaps it need
not be, since the ultimate question of justness in many cases would be de-
cided the same way under either interpretation. Nevertheless, my inclination
is to choose the latter interpretation of the criterion, for there is something
absurd about concluding that a war was “successful” in a moral sense even
while concluding in the same breath that it did more harm than good.'"”
This view seems to be the conventional one''® and the one Elshtain herself
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seems to support. She writes: “The historic just war tradition grappled with
Augustine’s statement that war may be resorted to in order to preserve or
achieve peace—and not just any peace, but a just peace that leaves the
world better off than it was prior to the resort to force.”""”

Under either interpretation, how do the Bush administration’s wars in
Afghanistan and Iraq measure up? For Elshtain both are thumbs up. For a more
dispassionate, less ideologically driven commentator, only the Afghanistan
case looks pretty clear. In relation to the just cause of destroying Al Qaeda’s
base, constraining its operations, and punishing its Taliban collaborators, the
war had until recently appeared indisputably successful. Moreover, against
the backdrop of the Taliban’s massive violations of human rights, particularly
the rights of women and the right to participate in governance, at this point
it seems fair to say it has done more good than harm,''® although the good
could have been greatly enhanced if the US had concentrated far more
resources on securing and rehabilitating the country rather than shifting to
Iraq so many of the military and economic assets that could have been used
there."" The probably connected deterioration of political-military conditions
there over the past year suggests that at this point a final judgment about
the war’s success may be premature. The means employed particularly with
respect to prisoners are a separate matter | will address below.

Iraq presents a much more problematical case. If, for the reasons I
sketched in the discussion of “right intentions,” there was no just cause,
then success, being stripped of any reference point, is meaningless. If, on
the contrary, one is persuaded that Saddam’s long-term threat to regional
peace and security or his chronic violations of human rights are just causes,
then the sheer act of toppling him can be said to make the war successful
irrespective of whether taking all in all it has done more harm than good.

Like “success,” “harm and good” need a reference point, but, | would
like to suggest, since just war is a moral idea, the reference point need not
be the just cause. The Hungary case | referred to above is one example of
what | have in mind. Here is another. Suppose the just cause is self-defense
by country A against an act of aggression by country B (In the Iran-Iraq War
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of the 1980s, obviously Iran is A and Iraq B) and suppose the only means
of repelling the aggression is initiating a nuclear exchange which will kill at
least three-quarters of the population of each country. Presumably we should
take this prospective holocaust into account in deciding whether under those
circumstances the president of A will be initiating a just war when, having
failed to halt the aggression by conventional means and by threatening a
nuclear response, he initiates an exchange of nuclear weapons.

Applying this reasoning to the US invasion of Irag, any claim that the
Bush administration has satisfied the more-good-than-harm test must rest
on one of two possible grounds: That despite arguments to the contrary, the
risk that Saddam possessed WMD or would soon acquire and use them or
make them available to terrorists constituted so great a potential harm as to
offset all of the prospective or actual costs in human life, and life prospects
in Irag, and possibly in the region in the event the conflict spreads in one
form or another; alternatively, that despite the terrible conflagration the in-
vasion has ignited—the deaths of tens of thousands of innocent civilians,'?°
the ethnic cleansing,'?' the flight of roughly 5 million people from their
homes,'? the virtual collapse of the country’s universities,'** the destruction
of infrastructure, and the massive insecurity in parts of the country—the
Iragi people are better off now than they were under the chronically brutal
regime of Saddam, taking into account the lives lost through his periodic
aggressions which, if past is prologue, could have occurred again. Before
reading Elshtain’s Just War On Terror | would have thought that the best a
fair-minded person (even one eager through ideological inclination to defend
the Bush administration) could say is that “it remains to be seen.”

Jus in Bello: The means by which the war is fought: Elshtain’s polemic
has two main and integrally-related purposes. One is exposing what she sees
as the despicable failure of leftist intellectuals and clergy to appreciate the
absolute moral distinction between the US and its terrorist enemies in the
Islamic World not only in our ideals but in our actual practices at home and
abroad and their corresponding disparagement of the Bush administration’s
efforts to wage war effectively against this pitiless and irreconcilable foe.
The other is demonstrating that Bush and his colleagues have been waging
the war against terrorism in a manner consistent with just war and human
rights norms, thereby underscoring the absolute moral distinction between
the terrorists and us. | share her view that at the level of ideals, both in
terms of what constitutes a good society and what constitute just means for
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advancing one’s ideals, the West and the Bin Ladins live in two different
moral universes. It is at the level of practice that the distinction becomes
less sharp than one would like, because American behavior abroad has
sometimes slipped its normative traces and substituted Machiavellian reasons
of state for humanitarian values.

Elshtain herself is blind to this morally compromising fact, as she is to
most facts that blur to any degree whatsoever the distinction between the
way we behave in conducting our national security policy, whether now or
in the past, and the behavior of our opponents. Not only does she dismiss
as irresponsible claims made at the time of her writing about US conduct,
in addition, she seems to offer blanket assurances that given the procedures,
practices, and guidelines employed by the Bush administration, fear of future
delinquencies is baseless. Specifically she addresses mainly the detainment
and treatment of suspected terrorists.

With respect to detainment, she comments concretely on the arrest of
Muslim aliens in the immediate aftermath of 9/11 on grounds that terrorists
might be found among them. Recalling the Palmer Raids following World
War | and the World War Il detentions of entire families of Japanese and
Japanese Americans which she deplores, she concludes that they “bear no
similarity to the carefully targeted and delimited detentions, with built-in
safeguards, of today.”'** In reviewing this initial set of detentions, Profes-
sor David Cole of Georgetown Law School, probably the most careful and
learned analyst of detainee treatment since 9/11 (and a pro bono attorney
for a number of detainees) writes as follows:

In June 2003, the Justice Department’s inspector general issued an extensive
report on the federal government’s treatment of immigrants locked up as “sus-
pected terrorists” following September 11. The report found that in the first year
. more than seven hundred foreign nationals had been swept up, often on
no charges at all, and placed in preventive detention under immigration law
auspices. . . . The prisoners were initially held incommunicado, and thereafter
limited to one phone call per week. At the Metropolitan Detention Center in
Brooklyn, where eighty-four of the prisoners were kept, guards tried to deny
them even that right by treating an affirmative response to the question “you
doing all right?” as a waiver of their right to make their weekly phone call.

Immigration law permits detention of foreign nationals while they await the
outcome of their deportation proceedings, but generally only if there is evidence
that they are dangerous or pose a risk of flight. The government lacked such
evidence about most of those rounded up . . . so it contrived various strategies
for delaying the hearings that would reveal how little evidence it had. When
detainees were able to get hearings, and immigration judges started ordering
some released, [Attorney General] Ashcroft issued a regulation permitting his
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immigration prosecutors to keep detainees in prison despite the judge’s release
order, simply by filing a notice of appeal—without regard to whether the ap-
peal had any merit. . . . Many detainees were brutally beaten. Today [July 2007]
not one of these over seven hundred detainees stands convicted of a terrorist
crime.'®

This is perhaps a bit less than the “carefully targeted and delimited
detentions, with built-in safeguards”'?® that Professor Elshtain so confidently
invokes as she disparages that ill-defined left (consisting largely of academics
and clergy, by her account) that engages in hysterical and “alarmist” accusa-
tions which “lead persons who may have qualms about the government’s
actions to defend the government against outlandish charges.”’?” To be fair,
human rights conventions allow detention for limited periods on the basis
of reasonable suspicion during a time of emergency. The weeks immedi-
ately after 9/11, when officials feared a follow-on attack, were such a time.
Whether a round-up of persons on the basis of their membership in the gross
category of non-citizen Islamic males satisfies the test of reasonableness is a
matter on which fair-minded people may differ. But particularly where the
evidentiary basis for arrest is so thin, the government would seem to have a
special obligation to minimize the inherently punitive nature of detention.
From the accounts of Cole and others, it appears that that obligation was not
satisfied. No hint of that failure, no concern whatsoever with the detention
process, appears in Elshtain’s call for a just war against terror.

But among the jus in bello issues that mark the Bush administration’s
conduct, this first set of detentions is a mere bagatelle. Certainly as far as
American moral capital (an important facet of our “soft power”) is concerned,
it pales beside the concerns ignited by the treatment of persons seized outside
the United States—primarily but by no means exclusively in Afghanistan
and Irag—and detained in Guantanamo, Afghanistan’s Bagram Air Base,
and various secret CIA interrogation centers or renditioned to countries long
identified (by the US State Department as well as other reliable sources) as
places where the torture of prisoners is commonplace. Although much more
is known now about the intentions and practices of the Bush administration,
even in 2003 a writer would have known that the administration did not
intend to apply the Geneva Conventions to any combatants in Afghanistan
on the basis of arguments that did not persuade many military lawyers or
Secretary of State Powell, former Chair of the Joint Chiefs of Staff.

A scholar less determined to exonerate the administration preemptively
might have worried that the decision not to apply the Conventions together
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with the claim (later dropped) that no military tribunal needed to review the
status of persons characterized as enemy combatants were ominously sug-
gestive of what could and in fact did follow. Elshtain would also presumably
have known at least by 2004, when she published her epilogue, that cruel
methods of interrogation had been authorized. And she would or should
have known that the president was claiming the authority to hold persons
he or his proxy designated unlawful enemy combatants without specific
charge or hearing or trial until he or more likely his successors decided the
war was over which, according to him, could be in a generation or two. And
she would further have known that the president regarded such detentions
as being beyond the habeas corpus jurisdiction of civilian courts.

None of these things concerned Elshtain. What did concern her, to the
point of what one might call “vituperation” were it not for the fact that Elshtain
regards it as a property peculiar to the left, was the “enormous reluctance
in intellectual circles to credit the US government . . . with responding
appropriately . . . to September 117'*® and the concomitant tendency to
“occupy a stance of lofty condemnation”'?? rather than following the lead
of Secretary of Defense Rumsfeld who by his own account was trying to
puzzle through how best to extract needed intelligence."°

It is hard to tell whether her perky optimism that we would not follow
Vice-President Cheney to “the dark side” (in fact, she is silent about his
revealing early statement of where he thought the US would need to go)*"
springs from her loathing of the left and of European (particularly German)
intellectuals and political commentators more generally or from her insouci-
ant construction of the administration’s intentions. Whatever its source, her
Panglossian optimism casts a sunny glow over facts that a more sober soul
might find disturbing as where in a reference to the then merely mooted
military tribunals for trying some enemy combatants she chirpily reassures the
reader that US citizens “are excluded from the jurisdiction of any tribunal,”
failing to add that in the event any of them were determined to be “enemy
combatants” and moved to Guantanamo or Bagran or a secret CIA detention
center in Syria, they would then have no recourse at all. As for the tribunals,
she notes that they are by no means unprecedented. And while one may
dispute, she says, whether the most recent precedent, the military tribunal
set up by order of President Franklin Delano Roosevelt during World War 11,
provided the accused with due process, in the present instance “[s]afeguards

128. Id. at 92.
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131. See Mayer, supra Note 78, at 106.
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of the sort that did not pertain in the Roosevelt tribunals have been set to
try and ensure that war prisoners receive fair trials.”'3?

Under a shower of condemnation from legal authorities, including
military lawyers,’** whom even Elshtain would presumably not describe
as irresponsible leftists, the administration subsequently revised those safe-
guarding procedures but not to the point where they could be regarded as
providing the minimal guarantees of a fair trial.’* The accused will be tried
in an environment saturated with hostility toward them and their lawyers,
however respectable, by serving officers who will be reviewing evidence
collected by their brother officers and who, of course, remain subject to
the chain of command at the peak of which stand officials who have been
steadily assuring the country that all those persons detained at Guantanamo
are the “worst of the worst.”'** Neither the defendants nor, presumably their
counsel, will have access to evidence the Department of Defense chooses
to classify, although they may be given summaries. And evidence obtained
through methods that are “cruel and inhuman” and some of which—such
as suffocation in water and exposure to extreme cold to the edge of hypo-
thermia and beating—would be regarded as torture by many authorities on
human rights and humanitarian law, albeit not by the president and his
lawyers, will be admissible. Hearsay will be admissible as well.

Therefore, conviction under the following circumstances will be entirely
plausible. A man, we will call him Haji Mohamed, a refugee from Somalia,
is kidnapped off the streets of Rome by agents of the US government and
flown to Syria. When the Syrians finish interrogating him, he is flown to
Guantanamo and finally brought before a Military Commission charged with
conspiring to blow up the American Embassy in Italy. At his “trial,” an agent
of the CIA reports that a contract employee of the agency believed to be very
reliable overheard him planning the embassy attack and warned the local
station chief. The name of the employee, his normal occupation, the length
of his employment, the quality of information he or she had provided in
other cases, the place where the alleged conversation was overheard, and the
date are classified. Hence defense counsel cannot cross exam to determine
how the agent identified Mr. Mohamed, his distance from the conversation,
the amount of ambient noise in the place where the conversation occurred,
whether it was absolutely clear that the defendant was not saying what he
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would like to do as distinguished from what he had concrete plans to do.
Nor would counsel have any way of determining whether the informant had
any personal bias whether against Muslims, Somalis, Africans, refugees, or
Mr. Mohamed himself.

The only other evidence is Mr. Mohamed’s confession. During the
proceedings, he testifies that he confessed after being tortured for twenty-
three days by Syrian intelligence officers in the presence of an American.
He was beaten, thrown water-soaked into a refrigerated room and kept
there for twenty-four hours, then subjected to repeated near drowning in
a feces-laden bowl of water, then beaten again, then cuffed in a position
where cramping soon caused excruciating pain, then had his hands chained
to his feet and was left overnight in an unventilated extremely hot room.
Except when he was being interrogated and tortured, he was held in solitary
confinement in rooms where recorded screams were played at an almost
unbearable decibel level. The food he ate gave him intense diarrhea and for
many hours at a time he would lie chained to the ground covered with his
own shit. Eventually, he says, they broke him when they said that his wife
would be next. He signed the demanded confession. An agent of the CIA
confirms that he was seized in Rome and that he was subsequently inter-
rogated in a clandestine center. He says that interrogations were extended,
but that no physical pressure was applied. A military doctor testifies that
when he examined the defendant at the time he arrived in Guantanamo, he
found no evidence of physical mistreatment. The military prosecutor says to
the Commission: “To find this defendant innocent you would have to take
the word of this most self-interested of persons, the defendant himself, over
the testimony provided by responsible officials of the Central Intelligence
Agency which has no interest in anything other than the protection of our
national security.”

If the Commission were to find the accused not guilty, it would be
repudiating the fellow officers who decided that the prisoner should be
charged and it would be confirming, however implicitly, as it could not
help but appreciate, that an innocent man had been mercilessly tortured by
or under the direction of US officials. Moreover the Commission members
would be functioning in an environment, Guantanamo, where, according
to one expert observer who visited, the Commanding Officer has declared
in a briefing: “Today, it is not about guilt or innocence. It's about unlawful
enemy combatants . . . [and] they are all unlawful enemy combatants.”"”

137.  The observer was Karen Greenberg, co-editor with Joshua L. Dratel of Tre TorTuRE PApERs:
THe Roap 10 Asu Ghrais 118-121 (Karen J. Greenberg & Joshua L. Dratel eds., 2005);
see also Karen J. Greenberg, Guantanamo Is Not a Prison: 11 Ways to Report on Gitmo
Without Upsetting the Pentagon, TomDispatch.com, 8 Mar. 2007, available at http://www.
tomdispatch.com/post/172761/karen_greenberg_gitmo_decorum.
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If I were a betting man, | would bet on conviction. True, convictions are
subject to judicial review, but only on questions of law, while here there
are in the end only questions of fact.

Some hint of what is in store for the relatively fortunate few who will
be tried—the administration estimates about eighty out of the hundreds
languishing in Guantanamo—is provided by the Combat Status Review Tri-
bunals (CSRT) that the Department of Defense finally established after first
denying that they were obligatory or needed in order to do justice. Through
ultimately aborted habeas corpus proceedings and Freedom of Information
Act requests, scholars led by Professor Mark Denbaux of the Seton Hall
Law School secured full records for 102 of the 558 CRST proceedings that
have been conducted and the transcripts of all 361 processes in which de-
tainees chose to participate. The resulting report documents the following
elements of the process, the only process most Guantanamo detainees will
ever enjoy.'®

* Detainees were denied counsel; instead they were allowed a personal

representative appointed by the military authorities who informed the
detainee that “None of the information you provide me shall be held
in confidence and | may be obligated to divulge it at the hearing.”'*
Where detainees did see personal representatives, meetings were
brief and occurred shortly before the hearing. The detainee was also
told by the personal representative that the Government had already
determined through multiple levels of review that he was an enemy
combatant, that the Government’s finding rested upon classified evi-
dence that he could not see, and that the Tribunal would presume
that the classified evidence was reliable and valid.'*°

* “In the majority of the CSRT hearings, the Government rested on the

presumption that the classified evidence was sufficient to establish
that the detainee was an enemy combatant. The Government never
called any witnesses and rarely adduced unclassified evidence. In the
majority of cases, the Government [simply] provided the detainee . . .
with [nothing more than] a summary of the classified evidence. This
summary was so conclusory that it precluded a meaningful response.
The Government then relied on the presumption that the secret evi-
dence was reliable and accurate.”™

138. Mark & JosHua Dengeaux, eT AL, No-HearRING HEearINGs: CSRT- Tve Mopern Hagseas Corpus, 17
Oct. 2006, available at http://law.shu.edu/news/final_no_hearing_hearings_report.pdf
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* More than 50 percent of the detainees sought either to inspect the
classified evidence or to present exculpatory evidence in the form of
witnesses or documents. Naturally all requests to inspect classified
evidence were denied.' Less naturally, all requests for witnesses not
already detained in Guantanamo were denied. Even in cases where
the detainee claimed that documents would prove that the charges
against him could not be true—documents such as passports, hospital
records, and judicial proceedings—efforts to secure their admission
into the record were rejected even where the documents were in the
hands of the Government or could readily be obtained.'* For instance
one defendant had apparently been cleared of identical charges by
the Supreme Court of Bosnia which had found no evidence to support
them. When he asked that a copy of the Supreme Court’s decision
be introduced in evidence, the Tribunal told him that it was “unable
to locate” one.'**

* In the three cases where tribunals found the detainee to be “not/no
longer [which, is unclear] an enemy combatant,” the Defense Depart-
ment, without notifying the detainee of the original decision, simply
ordered the convening of a new tribunal to rehear the case. In two
instances the second tribunal found the detainee to be an enemy
combatant. In the third case, when the second tribunal came to the
same conclusion as the first, the Defense Department convened yet
a third one and it finally vindicated the Government’s record of iner-
rancy by finding that the detainee was, indeed, an unlawful enemy
combatant.'*

Turning now to the methods of interrogation practiced by the Bush ad-
ministration, let me begin by noting that the laws of war (jus in bello) are
codified in Hague Convention IV of 1907 respecting land warfare and the
Geneva Conventions of 1949 which elaborate in great detail the treatment
owed to prisoners of war and to the inhabitants of occupied territories. In
addition, common Article 3 of the four Geneva Conventions sets out a mini-
mum standard of treatment owed to all persons'* including those who fall
neither into the category of prisoners of war (protected by the Third Geneva
Convention ) nor citizens of occupied territories (protected by the Fourth
Convention). It prohibits “cruel treatment,” “torture,” and “outrages upon
personal dignity, in particular, humiliating and degrading treatment.” As a kind
of back-up set of defenses that prevent anyone from falling into a normless
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abyss because he or she is defined, however implausibly, out of the Geneva
Conventions’ zone of protection stands the International Covenant on Civil
and Political Rights, applicable in all times and places to all people, which
also prohibits torture and cruel, inhuman, and degrading treatment.'*

We have known for some time that not long after 9/11 the White House
expressed concern about possible criminal liability for federal officials violat-
ing the Torture Convention and sought legal advice. The advice that came
from the Office of the Attorney General defined torture as “Physical pain
... equivalent in intensity to the pain accompanying serious physical injury,
such as organ failure, impairment of bodily functions, or even death. . . .
[In sum], we conclude that the statute, taken as a whole, makes plain that
it prohibits only extreme acts.”'#

Insofar as criminal liability was concerned, the memorandum assuringly
concluded that officials would be vulnerable only if it could be shown that
they intended to inflict severe pain. For conviction, it would not be sufficient
that the officials acted “knowing that severe pain or suffering was reasonably
likely [to result],” for in that event they would have acted only with general
intent rather than the specific intent called for by the statute.’*

Under this construction, such tactics as the removal of teeth by means
of hammers and the extraction of finger and toe nails by pliers might be
found merely cruel and inhuman in that they were not akin to acts produc-
ing organ failure or the impairment of bodily functions and therefore could
not be presumed to cross the required intensity-of-pain threshold.

We know that the White House authorized the establishment of secret
detention centers operated by CIA personnel, authorized the rendition of
detainees to countries where torture is commonplace, fiercely opposed a
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legislative effort led by Republican Senator John McCain to prohibit torture
and cruel and inhuman treatment and, when it appeared that legislation
would pass, demanded that it not apply to the CIA or indeed any agency
of the Federal Government other than the Department of Defense and we
know that when the president finally signed the legislation, he reserved the
right to ignore it in the exercise of his authority as Commander-in-Chief.

Thanks to a series of reports commissioned by the Department of De-
fense following news media exposure of the Abu Ghraib photographs, we
know a great deal about cruel and degrading treatment of detainees in Iraq.
Here, for example, from the report conducted by serving generals Anthony
Jones and George Fay:

In October 2003, DETAINEE-07, reported alleged multiple incidents of physical
abuse while in Abu Ghraib. . . . He was interrogated on 8, 21, and 29 October;
4 and 23 November and 5 December 2003. DETAINEE-07’s claims of physical
abuse (hitting) started on his first day of arrival. He was left naked in his cell
for extended periods, cuffed in his cell in stressful positions (“High cuffed”),
left with a bag over his head for extended periods, and denied bedding or
blankets. DETAINEE-07 described being made to “bark like a dog, being forced
to crawl on his stomach while MPs spit and urinated on him, and being struck
causing unconsciousness.” . . . On yet another occasion DETAINEE-07 was
forced to lie down while MPs jumped onto his back and legs. He was beaten
with a broom and a chemical light was broken and poured over his body. . . .
a police stick was used to sodomize [him]. . . . [He was hit in the ear and cut,
requiring stitches.]'>°

After describing this treatment, the report reviews the evidence and concludes
that “it is highly probable Detainee-07’s allegations are true.”"

One of the most damning inquiries into military behavior at Abu Graib
was carried out by General Antonio Taguba. What was only suspected
when the report was issued in 2004 is now confirmed by General Taguba
himself (now retired), namely “that he was specifically prevented from
investigating the conduct and involvement of higher military and civilian
authorities.”"*?

Reports of abuse at Guantanamo have been equally searing. In FBI docu-
ments released to the ACLU following a Freedom of Information Act request,
one agent assigned to Guantanamo in 2004 reported to his superiors that
“the A/C had been turned off, making the temperature in the unventilated
room probably well over 100 degrees. The detainee was almost unconscious
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on the floor, with a pile of hair next to him. He had apparently been literally
pulling his own hair out throughout the night.”'**> Another agent complaint
to superiors states: “On a couple of occasions, | entered interview rooms
to find a detainee chained hand and foot in a fetal position to the floor,
with no chair, food, or water. Most times they had urinated or defecated on
themselves, and had been left there for 18, 24 hours or more.”'>*

IV. CONCLUSION

In the Epilogue to the 2004 edition of her book, Professor Elshtain writes
as follows: “I do not see how anyone can look at the evidence and come
to any conclusion save that the in bello criteria have been met . . . "'
Although the Epilogue addresses the Iraq dimension of George W. Bush'’s
war on terror, if the news from Guantanamo or revelations about the Jus-
tice Department’s torture memoranda or the reports of secret detention
centers had caused her to have any doubts about the conduct of the war in
other quarters, presumably she would have found space to mention them.
Elshtain’s professional philosophical interests seem to lie outside the area of
epistemology, that is the theory of the origin, nature, methods, and limits of
knowledge. But one might suppose that even the commonest of common
people, let us say the average juror, looking at the evidence, would con-
clude quite the opposite, would conclude that the administration’s failure
to satisfy the criterion of just means is indisputable. Certainly much of the
world has so concluded.

So how does one explain Elshtain’s willed blindness? Hate blinds as war
silences us. In a recent profile on former Republican Presidential candidate
Rudy Giuliani, the author seeks to explain how a man of multiple marriages
who favors choice in the abortion debate could be embraced by the forces
of the Right. The answer, he proposes, is that they hate liberals and Giuliani
gives that hatred a fierce voice.’*®

Elshtain certainly speaks of Osama Bin Laden in less than warm terms,
but the main objects of her venom are the people whom she sees as the
anti-anti-terrorists, the lineal heirs of the anti-anti-communists who, accord-
ing to her, never grasped the evil and the danger represented by the Soviet
Union and its Marxist collaborators. If you despise President Bush and his
colleagues, if you doubt that they are really good and decent people, if you
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think that the way in which they have conducted the struggle against terror-
ism has done grave damage to the national and the human interest, if you
think that the president’s claims about executive power are dangerous to the
balance of the American constitutional system, if you question his honesty, if
you believe that the intelligence about Iraq and WMD was fixed to facilitate
the marshalling of public opinion for war, and if you believe that American
policies have contributed to a climate of opinion in the Muslim world that
make it fertile ground for the recruitment of terrorists by irreconcilables like
Bin Laden, if you believe those things you are, of course, a liberal.

And you or your ideological fathers were anti-anti-communists. Her
distortions of the present, achieved by dividing the intellectual and policy
worlds into sturdy idealists like herself and President Bush and the leftist
fringe, reflexively hostile to every movement of American policy, mirror her
distortions of the past. In both instances she omits the liberal intellectuals
in part because if they can be rendered invisible, then the Right and its fel-
low travelers can appropriate the idiom of American idealism for illiberal
projects at home and chauvinist ones abroad.

The claim that the great debate during the Cold War was between anti-
communists and apologists for the Soviet Union is a sham. Within the foreign
policy community many liberal intellectuals argued (a) that the containment
of Soviet power did not require alliance with every thuggish regime that
proclaimed itself anti-communist; (b) that Marxist governments could under
some circumstances be detached from the Soviet bloc, as Yugoslavia was
at the very beginning of the Cold War and even, in certain circumstances
converted into de facto allies, as China became (a view shared by some
realist conservatives like Henry Kissinger); and (c) that leftist governments
and movements should be judged in terms of the particular alternative in that
time and place and should be treated in ways that under the circumstances
were more likely to promote human rights and were consistent with basic

157. But what about already estranged young men and women who are drawn to funda-
mentalism and who believe that the US is the enemy of Islam but who have not taken
up the gun? No doubt far more numerous than those who have already taken up the
gun, should they be deemed already lost to the ranks of terrorism or would it be more
prudent to consider changes in policy that might reduce their susceptibility to the view
that the US and its allies seek permanent imperial control over the Middle East and
West Asia? Elshtain herself concedes that in fighting our just war we risk creating new
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not just our tactics, could conceivably aggravate that risk. See EisHtain, supra note 48,
at 23. The counter-insurgency expert David Kilcullen, quoted earlier, Packer, supra note
69, believes that what moves young people into active insurgency is some “biographical
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norms of international law. Persons with these views were relatively early
opponents of the war in Vietnam, a war that Elshtain herself deplores. In
addition, they believed that soft power is real power and it was dissipated
when the US colluded in the overthrow of elected governments'>® or became
the protector of vicious authoritarian ones. Moreover, they were cosmopoli-
tans in the sense that they valued the development of international law and
institutions out of belief that in the longer term that development, although
it constrained the raw edge of American power, would benefit Americans
and the generality of humankind.
“The reactions | criticize,” Elshtain writes

share four characteristics . . . and [are] always present in ideological attacks
that refuse to come to grips with current realities: they distort or ignore facts;
they deploy tired categories . . . of a previous era; they assert a false clarity that
makes things much simpler than they really are and that ignore the “fog of war”
and politics by deploying inflammatory rhetoric . . .; and they attack American
motivations, aims, and, not infrequently, Americans themselves . . . .'>°

In her enumeration of the four characteristics of ideological assault,
Elshtain has unintentionally summarized the defects of neo-conservatism’s
response to mega-terrorism which the bulk of her book so dutifully exempli-
fies. This brief essay attempts to illustrate the evasion of disagreeable facts
like those relating to the Bush administration’s violation of human rights
and just war norms,'® the inflammatory rhetoric deployed against critics of
the Bush administration’s conduct of the struggle against terrorism and the
distortion of their views, and the vituperative attacks on whole categories
of Americans (liberals, academics, clergy in the main line churches), not to
mention even broader categories of Europeans like “German intellectuals.”"®!
But underscoring these shabby ploys does not sufficiently distinguish the views
of liberal policy intellectuals from their neo-conservative counterparts.

That distinction, which to me seems categorical, has two principal
features. One is the neo-conservative insistence, perhaps the sincerely held
article of faith, that US policy has played no role in shaping the terrorist
threat and, therefore, that no possible change in the overseas behavior of
the United States could reduce that threat. Any claims to the contrary are
held to reveal dangerous naivety, reveal the claimants as tontos utiles of
the terrorists.
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Pushing more programs that deal with poverty and despair or rethinking American
foreign policy, including our approach to Irag, may have desirable outcomes.
But no such change, either singly or together, will deter Osama Bin Laden and
those like him. To believe such is to plunge head-first into the strategy of denial
characteristic of the citizens of Oran in Camus’s novel. We could do everything
demanded of us by those who are critical of America, both inside and outside
our boundaries, but Islamist fundamentalism and the threat it poses would not
be deterred. . . . [T]he reason is quite basic: They loathe us because of who we
are and what our society represents.'®

The “they” are adherents of “Islamic fundamentalism,” a term Elshtain says
she reserves “for those who believe in a literal understanding of the Qur’an
and condemn all who disagree . . . who advocate militant theocracy . . . and
who insist that there can be no distinction between civil and . . . Shari’a
law.”163

Now people with those views have abounded in part of the Islamic
world for decades or longer; indeed those views sound not remarkably dif-
ferent from the long-time position of the government of Saudi Arabia or at
least the Wahabbist religious establishment with which it partners.’®* That
being so, one might reasonably ask why did mega-terrorism emerge only in
the early 1990s, punctuated by the 1993 attempt to topple the World Trade
Center, rather than decades earlier. Could there be any connection between
its appearance and Israel’s brutal response to the first large-scale resistance
by Palestinians to its colonial rule over the occupied territories, the intifada
of the youthful stone-throwers? Is it mere coincidence that the first attacks
occurred after the 1991 Gulf War during which Saudi Arabia served as a
staging base for US forces and the US-led coalition heavily damaged key
elements of the Iraqi state’s civilian infrastructure, particularly its electrical
generating capacity, which led quickly to a spike in infant mortality?'®®

Could there have been at that time a tipping point of rage and frustra-
tion within the middle classes particularly of Saudi Arabia (from which place
came a great majority of the 9/11 suicide terrorists) and Egypt focused on
the decades-old alliance between the United States and the corrupt and
intractable regimes in those countries? While the semi-satellite relationship
between the US and those regimes was old, perhaps the sense of stagnation,
of humiliation and subordination to an external power, bottled up in these
sclerotic societies was accelerated and focused by the exogenous elements
of the Gulf War, the intifada and the increasingly conspicuous presence of
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American military power on Saudi soil and just off shore in the Gulf which
ratcheted up the appearance of the US as the heir to the British and French
colonial policy in the region that included the employment of indigenous
elements and the constant threat of intervention to keep Arab political
actors pliant and thus to assure access to the area’s natural resources on
comfortable terms.

Moreover, the heightened profile of American military power coincided
with a demographic explosion and the increasingly intense penetration of
the area’s traditional culture by the consumption-oriented economy that has
spread from the West to the rest of the world. If the pace of cultural change,
the in-your-face challenge to the millennial sexual and family practices and
bedrock beliefs of communities of faith has produced something like cul-
tural war in the United States,'® a political society built on liberal premises,
must it not be having a far more convulsive effect within the societies of
the Middle East and of Western Asia which have never been liberal in their
premises? In brief, then, | ask again: Is it not entirely plausible or at least
not plainly implausible that US policies—the de facto blank check given
to Israel’s post-1967 colonial enterprise, the alliance with corrupt and stag-
nant regimes unable to organize rapid and broadly participatory economic
growth, the first Gulf War and its aftermath, the stationing of forces within
and around the Arab world, the sharing of intelligence and the arming and
training of police and security forces—gave a lethal focus to the rage that
so often coincides with deep societal change made particularly traumatic
by virtue of occurring at warp speed?

To me the question is rhetorical. Of course it is plausible that policy
mattered, so plausible that the burden of persuasion should lie with those
who insist that it did not and still does not. And surely that burden cannot
be met by sheer assertion to the contrary which is the stock neo-conserva-
tive response. From the probability that policies have mattered of course it
does not follow that policies should be changed. The merits of the policies
I have described are a separate question and need to be debated separately
on moral and prudential grounds. Insisting that policy does not matter is a

166. See, e.g., Pat Roserson, CourTING Disaster: How THE Supreme CouRT 1s USURPING THE Power OF
ConaRess AND THE PeopLe (2004); ANN CoulTer, StANDER: LiBeraL Lies ABOUT THE AMERICAN RIGHT
(2002). Christmas is often used as a focal point for airing religious grievances against
secularism. See, e.g., Fox News anchor Jonn Gisson, THE WaAR oN Christmas: How THE
LiseraL PLoT To BaN THE Sacrep Howipbay 1s Worse THaN You TrouaHT (2005). In 2004, fellow
Fox News anchor Bill O'Reilly ran a segment in the “Talking Points” portion of his pro-
gram entitled, “Christmas Under Siege,” which became a regular feature in 2005. Bill
O'Reilly, Christmas Under Siege: The Big Picture, Fox News, 24 Dec. 2004, available at
http://www.foxnews.com/story/0,2933,140742,00.html. “Now most people, of course,
love Christmas and want to keep its traditions, but the secular movement has influence
in the media, among some judges and politicians. Americans will lose their country if
they don’t begin to take action.” Id.
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way of short-circuiting that debate perhaps out of fear that over time debate
could result in the revision of policies championed by neo-conservative
collaborators of Israeli right-wing nationalists and to a reconsideration of
the costs and benefits of playing an imperial'®’ role in the Middle East and
elsewhere.

In channeling neo-conservatism, Elshtain does more than dismiss the
claim that US policies interacted with powerful social, psychological, eco-
nomic, political, and demographic forces cycloning through the Middle
East and West Asia to make the US a target for enraged fundamentalists. It
is not enough that the claimants are wrong. In addition, they are said to be
dangerous, even by implication treacherous. For, as she essentially argues,
to seek explanations either in historical forces or in US policies or in some
mixture of the two is to engage, however subtly, in the exculpation of mass
murderers. Comparing the present moment to the rise of National Socialism
in pre-World War Il Germany, she writes:

Of course, it is important for historians and political analysts to take account
of the political, social, and economic milieu out of which National Socialism
emerged. But the difficulty and desperation of post-World War | conditions—run-
away inflation, a war-torn economy, and war reparations, all of which Germany
faced—do not add up to the inevitability of the evil that was Nazism. To claim
such is to set in motion an exculpatory strategy that, whether intentionally or
inadvertently, rationalizes political pathology. . . . Why, then, in the context of
America’s war against terrorism, do so many tick off a list of American “fail-
ures” or even insist that America brought the horrors of September 11, 2001,
on herself? . . . [It is because they] have banished the word evil from their
vocabularies. . . . Confronted by people who mean to kill them and to destroy
their society, these well-meaning persons deny the enormity of what is going
on. . . . [NJaivete—including the conviction that horrific events are momentary
setbacks and will surely be brought to heel by “reasonable” persons (who shrink
from speaking of evil)—can get thousands of innocents killed."®

What Elshtain, an echo of neo-conservative polemicists, really seems
to be condemning is at its core, a failure of so “many of our intellectuals,
academics, and religious leaders,” unlike down-home “icons of the popular
culture,”'* to hate. Evil people are bent on destroying our “freedom.” When
we have exterminated them, albeit notionally in ways that don’t swell their
ranks, then we can discuss the nuances of policy. Proposing changes in policy
that might affect the behavior of potential recruits or passive sympathizers is

167. | use the word “imperial” for purposes of description, not judgment. Whether the impe-
rial role can be benign under some circumstances is also a matter requiring a separate
debate.

168.  EisHtaN, supra note 48, at 1-2 (emphasis added).

169. Id. at5.
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treated as the equivalent of proposing negotiations with Bin Laden, a form
of naivety that could kill thousands of innocent people.

What confirms the sheer evil of enraged Islamic fundamentalists,
Elshtain’s neo-conservative polemic instructs us, and what should therefore
bar on moral no less than prudential grounds any effort to assuage or even
to understand that rage is the refusal to distinguish combatants from non-
combatants, the readiness to slaughter indiscriminately. which amounts to
the repudiation of a, arguably the, central value of the civilized world. In
terms of historical precedent, this is undoubtedly the weakest of Elshtain’s
arguments for waging unreflective, exterminating, worldwide war on fun-
damentalist Islam. For one of the few things we can say with confidence
about the objectively instructive value of history, which most of the time
teaches only what we have decided to learn from it, is that under the right
circumstances, every government and most people will kill indiscriminately.
Did we not kill indiscriminately when we dropped atomic bombs on Hiro-
shima and Nagasaki?

American leaders who thought of themselves as thoroughly decent
people, as exemplars of the values of the West, authorized the incineration
of the inhabitants of those cities, and years afterwards continued to defend
the decision, defended it in the only way they could, on grounds that in
doing so, they were saving American lives'”® and carrying out the purposes
for which the long and terrible Second World War was fought. It is a pure
consequentialist argument unless one takes the position that through their
passive support for the government of Japan, all of the Japanese were in
some sense guilty, a position that cannot be reconciled with the distinction
between combatants and non-combatants that, as Elshtain rightly argues, is
central to just war thought.

Palestinian suicide bombers and their defenders make exactly the same
consequentialist argument: “We are illegally and unjustly occupied. We
are penned into what amount to open-air concentration camps run by the
inmates but surrounded by guards. We tried passive resistance and were
beaten down.!”" We tried negotiation, but did not delay by one second the
seizure of our land and the proliferation of armed colonies in our midst.'”2
We threw stones and were shot down and had our limbs broken.'”® Thou-
sands of us are imprisoned without due process of law;'”* thousands have

170.  They also argued, not implausibly, that they were saving, as well, the lives of Japanese
who would have died in the course of a US invasion or a blockade.
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been subjected to cruel and inhuman interrogation.'> We have no army,
no air force. We cannot attack combatants, so we must drive up the cost of
occupation by attacking non-combatants.” And they could cite as precedents
the actions of pre-state Jewish military formations, primarily the Irgun which
numbered among its leaders a future Prime Minister of Israel, Menachem
Begin. The hawkish historian, Benny Morris, writes of a dialectic of terrorism
between Israelis and Arabs beginning in mid-1937: “Now for the first time,
massive bombs were placed in crowded Arab centers, and dozens of people
were indiscriminately murdered and maimed.”"” In one exemplary case “an
[rgun operative dressed as an Arab placed two large milk cans filled with
TNT and shrapnel in the Arab market in downtown Haifa. The subsequent
explosion killed twenty-one and wounded fifty-two.”'”” Referring to this
period the political philosopher Hannah Arendt, favorably and repeatedly
cited by Elshtain, wrote: “They think it is all right to murder anyone who
can be murdered—an innocent English Tommy or a harmless Arab in the
market of Haifa.”'7®

Defenders of human rights must in the end reject consequentialist
arguments no matter who makes them. The right of the innocent to life
is trumps. But those of us who in the name of human rights deny weak
objects of alien domination the only means they may have to make their
oppressors recalculate costs and benefits have a special obligation to help
them. It is in part because their recognition of that obligation is so selective
that the neo-conservatives’ claim to be champions of human rights seems
meretricious. In the particular case of Palestine, they are not simply indif-
ferent to the status quo of subordination and misery that is the Palestinians’
lot; rather they are among its advocates.”” When as members of the Reagan
administration they saw continued US support for Saddam Hussein even as
he waged genocidal warfare against the Kurds, they did not resign. When
the government of El Salvador massacred peasants they saw no evil.'® They
have repeatedly proven that they are consequentialists; for them human
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rights are not trumps, and that is a second critical difference between them
and liberal advocates of human rights.

As Elshtain rightly says, one of the features that “is always present in
ideological attacks that refuse to come to grips with current realities [is] they
distort or ignore facts.”'®" She then like any good neo-con fellow traveler
indulges in the declared sin by refusing to recognize that, as a matter of his-
torical fact, most people in what they perceive to be extreme circumstances
are prepared to treat other people as means rather than ends. Therefore,
the recourse to indiscriminate attack is not itself conclusive evidence that
the attacking group kills for the sake of killing people it deems alien, that
it has goals beyond the reach of policy. And while we may be confident
in the case of Bin Laden and his colleagues that whatever may once have
been true before their world view hardened, they have long since become
intractable enemies, the same cannot be said of the wide penumbra of latent
or actual sympathizers.

At this point we are uncertain about the numbers who have passed
beyond the reach of policy and become committed killers. But to our good
fortune, the numbers of the former far exceed the latter. What mix of revi-
sions in existing policies and new ways of relating to the Islamic world'®
would most effectively combat the narrative about the West and Islam that
Al Qaeda uses in its efforts to propagate itself is not certain. What is certain
is that the policies and postures Elshtain so angrily defends have recruited
effectively for Bin Ladin and his offspring.'®

Elshtain is right in seeing just war norms as beacons helping to mark a
path away from the status quo toward policies and practices that will isolate
irreconcilable islamists from the great bulk of the faithful. But being twisted
by rage for those who think we have managed since 9/11 to multiply our
enemies and weaken ourselves, despite those beacons she has lost her way.
She does not see that the blind hate she demands leads inexorably to the
defiance of normative constraints on cruel treatment of individuals and to
the view that those who are not with us must be deemed against us, thus
widening the circle of our enemies. She does not see that blind hate trumps
prudence no less than human rights and empowers leaders who champion
violent action at the expense of careful calculation and strategies that mix
threats with incentives.

Reading Elshtain’s neo-conservative polemic helps one to see all too
clearly the vision of those leaders who in the name of human rights, as well
as the national interest, plunged the American nation into the Iraqi abattoir.
Now, having been betrayed by those who parroted rather than practiced the
ideals of Augustinian realism, we search for a just exit.
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